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CALIFORNIA INTEGRATED WASTE MANAGEMENT BOARD

LOCAL ASSISTANCE AND PLANNING COMMITTEE

June 1, 1993

AGENDA ITEM I

ITEM :

	

Consideration of the Draft Rigid Plastic Packa g ing Container
Recycling Rate Report Executive Summary

BACKGROUND:

SB 235 mandates the CIWMB to publish annual recycling rate reports for
rigid plastic packaging containers (RPPCs) . A separate rate must be
calculated for those containers whose primary material is polyethylene
terephthalate (PETE) and for those containers whose primary material is
not PETE (non-PETE).

ANALYSIS:

To comply with SB 235's mandate to publish annual recycling rates and
due to insufficient information regarding RPPC recycling and
generation, a range of rates was developed and a recommended rate was
proposed based on existing data sources . It is critical that PETE and
non-PETE recycling rates be as accurate as possible . Staff acknowledge
the limitations associated with using existing data sources to develop
recycling rates . Therefore, methodologies that may be used in the
future to obtain more accurate rates are provided . In the interim,
nformation in this report can be used by product manufacturers to
etermine the degree of progress necessary to meet SB 235's 1995

recycling rate provisions.

STAFF COMMENTS:

Currently there are no data sources that track recycling and generation
of RPPCs as defined by SB 235 . To obtain the estimates required to
establish non-PETE and PETE RPPC recycling rates, it was necessary for
staff to apply various assumptions and perform complex extrapolations
of existing data sources . These activities are documented in the
complete SB 235 Recycling Rate Report . However, due to the lengthy and
complex nature of this document, staff felt it appropriate to develop
an executive summary which would simply state the data sources used and
the estimates obtained . It is this SB 235 Recycling Rate Report
Executive Summary that staff have asked the Committee to consider . In
the event that questions arise regarding specific assumptions and
calculations, the complete Recycling Rate Report should be consulted.

Because staff recommend developing new methodologies to obtain more
accurate RPPC recycling rates for future reports, staff felt it
inappropriate to request that the Committee review the detailed
calculations which are not recommended for use in the future . Staff
recommend the Local Assistance and Planning Committee accept the Draft
Recycling Rate Report Executive Summary and refer this Executive
Summary to the Board for consideration at the June Board meeting.

atTTACHMENTS:
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I. INTRODUCTION

1

A. Rigid Plastic Packaging Containers

Senate Bill (SB) 235, the Rigid Plastic Packaging .
Container Act of 1991, mandates the California
Integrated Waste Management Board (CIWMB) to
publish an annual report documenting resin-specific
recycling rates for rigid plastic packaging containers
(RPPCs).' The recycling rates must be reported
separately for those containers composed of
polyethylene terephthalate (PETE) and for those
containers not composed of PETE ("non-PETE") .'

Section 42301 of SB 235 defines an RPPC as
"any plastic package having a relatively inflexible

finite shape or form, with a minimum capacity of
eight fluid ounces or its equivalent volume and a
maximum capacity of five fluid gallons or its
equivalent volume, that is capable of maintaining its
shape while holding other products, including, but
not limited to, bottles, canons, and other receptacles,

for sale or distribution in the state'.

The ambiguity of the statutory definition becomes
apparent when it is applied to actual types of plastic
packaging . While regulations to implement SB 235
will formally clarify the RPPC definition, these
regulations will not be approved until 1994. Staff
consulted with affected parties to develop an interim
working definition . This working definition adds the
phrase 'capable of multiple re-closure' to the existing
definition for ease of RPPC identification and
program administration.

Only those containers that meet this working
definition are included in recycling rate calculations.
Examples of such containers include items such as
bottles, tubs, jars and pails . Also included are food
service items such as hinged containers and cups.
Items not considered RPPCs under the working
definition include bracing, crates, trays, blister packs
and containers with peel-off lids and no other means
of closure.

B. Report Scope

This report fulfills SB 235's current requirement
to publish recycling rates for PETE and non-PETE
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RPPCs . However, legislation to alter the manner in
which SB 235 recycling rates are calculated and
reported has been introduced . In anticipation of
modifications to the recycling rate provisions,
specifically replacing the non-PETE rate with one
that includes all resins, an aggregate recycling rate
also is presented . All tonnage estimates are based on
data from calendar years 1990 and 1991, as 1992
data are not yet available.

Because California based statistics are not
maintained for RPPC sales or diversion, numbers

_used_ to_ calculate recycling-ratesin-thisreport are
extrapolated from available sources.' Available data
are limited and often not reported in categories
consistent with the SB 235's requirements . For
example, container data are often compiled separately
for highly recyclable products (i .e ., PETE soft drink
containers and HDPE milk jugs), while statistics for
the balance of container types are reported in
aggregate . Separating a resin type from general
container data or specific containers from general
plastic container data is difficult and not precisely
accurate.

To compensate for the fact that no individual data
source presented information entirely consistent with
SB 235's parameters, staff accessed multiple data
sources . This resulted in multiple estimates for
generation and recycling of PETE and non-PETE
RPPCs . To convey the variation between the
sources, a range of recycling rates is presented . The
limits associated with each data source and
extrapolation are discussed in a detailed back-up
document titled 'SB 235 Recycling Rate Report".
This document is available upon request.

To comply with SB 235's mandate to publish
annual recycling rates and due to insufficient
information regarding RPPC recycling and
generation, a range of rates was developed. It is
critical that PETE and non-PETE recycling rates
contained in future reports be as accurate as possible.
Methods that may be used in the future to obtain
more accurate information are provided in Section
III, Future Directions . In the interim, information in
this report can be used by product manufacturers to
determine the degree of progress necessary to meet
SB 235's 1995 recycling rate provisions .

y



U. CALCULATING RECYCLING RATES

•

2

A. Recycling Rate Formula

Section 42310 (b) and (c) establish the recycling
rates that the CIWMB must publish for non-PETE
and PETE RPPCs respectively . To comply with SB
235 using recycling rates, non-PETE RPPCs must be
recycled at a rate of 25 percent and PETE RPPCs
must be recycled at a rate of 55 percent . Given the
recycling rate definition provided in Section 42301,
staff have established the following mathematical
equation to be used in determining RPPC recycling
rates :

RPPC Tonnage Recycled
Recycling Rate 'J = ---

RPPC Tonnage Generated

The subsequent two subsections will provide
options for estimating the numerator and denominator
of the PETE and non-PETE recycling rates . All data
are . based on the stated source, but have been
manipulated to conform as closely as possible to the
RPPC working definition . As stated previously,
derivations and assumptions associated with all data
sources .are provided in a detailed back-up report;
only the sources and tonnage estimates will be
contained in the matrices found in this document.

B. Non-PETE RPPC Recycling Rates

The formula for calculating non-PETE RPPC
recycling rates is as follows:

Non-PETE Tonnage Recycled

Recycling Rate = Non-PETE Tonnage Generated

Existing sources to estimate the numerator, non-
PETE RPPC tonnage recycled, include:

• Extrapolate U.S. EPA Diversion Data to
California Based on Population
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• Extrapolate Recycling Data from the Society
of the Plastics Industry (SPI) to California
Based on Population

• Use AB 939 Reported Diversion

Existing sources to estimate the denominator,
non-PETE RPPC tonnage generated, include:

• Extrapolate Modern Plastics Resin Sales to
California Based on Population°

• Use U.S. EPA Generation Data in
Conjunction with Modern Plastics Resin
Sales Data

• Use AB 939 Plastic Generation Statistics in
Conjunction with Modern Plastics Resin
Sales Data

• Use Statistics Maintained by the California
Department of Food and Agriculture
(CDFA) in Conjunction with Modern
Plastics Sales Data

The estimates of non-PETE recycling and
generation are presented in Table 1, Summary of non-
PETE RPPC Diversion and Generation in 1990 and
1991 . In 1990 non-PETE recycled estimates ranged
from 5,904 tons to 18,345 tons . In 1991 only one
estimate of almost 18,989, tons recycled exists . In
terms of generation, 1990 non-PETE estimates range
from 225,709 tons to 367,352 tons . In 1991 the
range of tonnage generated estimates was between
330,907 tons and 367,352 tons.

,Table 2, Non-PETE RPPC Recycling Rate Range
for 1990 and 1991, shows the range of recycling
rates based on the estimates in Table 1 . The high
end of the recycling rate range is obtained by
coupling the high recycled estimate with the low
generation estimate; the low end of the recycling rate
range is obtained by coupling the low recycled
estimate with the high generation estimate . The
range for 1990 is 1 .6 percent to 8 .1 percent . In 1991
the range is between 5 .2 percent and 5 .7 percent .



TABLE I: SUMMARY O P  NON-PETE RPPC DIVERSION AND GENERATION IN 1990 AM) 1991 

- . -, . - . ..... 
Oplio. 4: Use Statidcr Maintained by the CDFA in Canjunstionwith EPA Dau 225,709 NIA 

NUMERATOR. RECYCLED 
Oplion 1: Exmpolate U.S. EPA Divcnion Data 
Option 2: Exmpolate SPI Recycling Dsu 
Oplion 3: Use AB 939 Reported Divcnion 

DENOMINATOR: GENERATED 
Oplion I: Ennpolalc Modem Pluticr Rsrin Sdsr Data 

pre-auemblcd container category (compensated for 1 'k =sin loss) 
line item rummation (compensated for 1 % resin low) 

Oplion 2: Use EPA Data in Conjunction with Modem Plmtics Resin Sales Dau 
Oplion 3: Use AB 939 Plastic Genention Data with Modem Plawics Resin Sales Data 

prc-arremblcd container category 
line item rummation 

TABLE 2: SON-PETE RPPC RECYCLlSC RATE RANGES FOR 1990 A .  1991 

1990 

5.904 
. 10,500 

18,345 

366.617 
328,660 
257,872 

277.170 
24x457 

Table 2 showed the range of non-PETE recycling 
rates given available data. Table 3, Non-PETE 
Recycling Rate Estimate, presents what in staff's 
estimation constitutes the most reasonable rate given 
existing data sources. 

1991 

NIA 
18,989 

NIA 

367.352 
330,907 

NIA 

NIA 
N I A  

NUMERATOR 
Maumum 
Minimum 

DENOMINATOR 
Maximum 
Minimum 

RECYCLING RATE 
High Lnimste 
Low L t i m t e  

Because all data sources for the numerator 
require various and conflicting assumption to 
accommodate only RPPCs, no one option is more 
accurate than another. Therefore, staff recommend 
that an avenge of the numerator options be used to 
determine the amount of non-PETE RPPCs recycled. 
An average should minimize extremes with respect to 
understating or  overstating recycling. The average of 
the three options for deriving the amount of non- 
PETE RPPCs recycled is 11,583 tons in 1990 and 
18,989 tons in 1991. 

Staff recommend Option 1, Extrapolate Modem 
Plmriu Resin Sales Data, be used in this and 

1990 

18,345 
5.904 

366.617 
225,709 

8.1% 
1.6% 

subsequent reports to determine the amount of non- 
PETE RPPCs generated. An extrapolation of resin 
sales is recommended because the data from this 
source are more specific to RPPCs and resin type 
than the other options. In addition, affected parties 
indicated that this methodology would provide a 
sufficiently accurate estimate of non-PETE RPPC 
generation. The avenge of the pre-assembled 
container category and the line item summation 
should be used to determine generation. This 
average was 347,639 tons in 1990 and 349,130 tons 
in 1991. 

1991 

. 18.989 
18,989 

367.352 
330.907 

5.7% 
5.2% 

Based on the above recommendations, the 
estimated non-PETE RPPC recycling rate for 1990 is 
3.3 percent. This figure increased to 5.4 percent in 
1991. A more accurate methodology for determining 
recycling rates will be presented in Section 111. 
Future Directions. 



.TABLE 3ii .NON-PETE'RPPC RECYCLWG"RATE'ESTm4ATE'Z, '

1990

	

1991

NUMERATOR : Average of the sources

	

11,583 tons

	

18,989 tons

DENOMINATOR : Avenge of Modem Plastics line item

	

347,639 tons
summation and pre-assembled container category

RECYCLING RATE

	

3 .3%

	

5 .4%

349,130 tons

•
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C.

	

PETE RPPC Recycling Rates

The formula for calculating PETE RPPC
recycling rates is as follows:

PETE RPPC Tonnage Recycled
Recycling Rate = --

PETE RPPC Tonnage Generated

The numerator, PETE RPPC tonnage recycled,
can be estimated by using one of the following
options :

• Extrapolate U .S . EPA Diversion Data to
• California Based on Population

• Extrapolate SPI Recycling Data to California
Based on Population

• Use AB 939 Reported Diversion

• Use California Department of Conservation
(DOC) Data in Conjunction with SPI
Recycling Data

The denominator, PETE RPPC tonnage
generated, can be estimated by using one of the
following options:

• Extrapolate Modern Plastics National Resin
Sales to California Based on Population
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• Use U.S . EPA Generation Data in
Conjunction with Modern Plastics Resin
Sales Data

• Use AB 939 PETE Container Waste
Generation Statistics

• Use DOC Data ih Conjunction with Modern
Plastics Resin Sales

The estimates of PETE recycling and generation
are presented in Table 4, Summary of PETE RPPC
Diversion and Generation in 1990 and 1991 . In 1990
estimates of the amount of PETE recycled ranged
from 12,000 tons to 15,378 tons . The 1991 estimates
increased to between 17,573 tons and 21,535 tons.
With respect to generation, 1990 estimates range
from a low of 59,019 tons to a high of 86,487 tons.
The range of generation estimates for 1991 was
between 61,721 tons and 82,130 tons.

Table 5, PETE RPPC Recycling Rate Rangefor
1990 and 1991, shows the range of recycling rates
based on the estimates in Table 4 . The high end of
the recycling rate range is obtained by coupling the
high recycled estimate with the low generation
estimate; the low end of the recycling rate range is
obtained by coupling the low recycled estimate with
the high generation estimate . Table 4 shows the
range of PETE RPPC recycling rates for 1990 is
13 .9 percent to 26 .1 percent . PETE recycling rates
for 1991 fall between 21 .4 percent and 34 .9 percent .

7



.

	

.' TABLE 4 : SUMMARY O
F

PETE RPPC RECYCLING AND GENERATION ; IN 1990 AND 1991

1990 1991

NUMERATOR : RECYCLED
Option 1 : Extrapolate U .S . EPA Data 12,000 N/A
Option 2 : Extrapolate SPI Recycling Data 13,601 17,573 .
Option 3 : Use AB 939 Reported Diversion 15,378 N/A
Option 4 : Use DOC Data in Conjunction with SPI Recycling Data 12,154 21,535

DENOMINATOR: GENERATED
Option 1 : Extrapolate Modem Plastics Resin Sales

pre-assembled container category (compensated for 1 % resin loss) 71,280 82,130
line item summation (compensated for 1% resin loss) 64,687 72,468

Option 2 : Use EPA Data 69,600 N/A
Option 3 : Use AB 939 PETE Container Generation Statistics 86,487 N/A
Option 4 : Use DOC Data in Conjunction with Modem Plastics Resin Sales Data 59,019 61,721

TABLES : :PETE RPPC RECYCLING. RATE RANGE' FOR 1990AND 1991 . . :::

1990 1991

NUMERATOR
Maximum 15,378 21,535
Minimum 12,000 17,573

DENOMINATOR
Maximum 86,487 82,130
Minimum 59,019 61,721

RECYCLING RATE
High Estimate 26 .1% 34 .9%
Low Estimate 13 .9% 21 .4%

Table 5 showed the range of PETE recycling
rates given available data . Table 6, PETE Recycling
Rate Estimate, presents what in staffs estimation
constitutes the most reasonable rate given existing
data sources.

Staff recommend Option 4, Use DOC Data in
Conjunction with SPI Recycling Data, to determine
the amount of PETE RPPCs recycled . Because the
DOC tracks recycling of beverage containers as part
of the AB 2020 program, recycling statistics for
PETE beverage containers are highly accurate .

Likewise, for the purposes of determining PETE
RPPC generation, staff recommend the option based
on DOC data. Option 4, Use DOC Data in
Conjunction with Modern Plastics Resin Sales Data,
is more accurate than the others because the DOC
closely tracks the sale of PETE beverage containers
as part of the AB 2020 program.

Based on the recommended numerator and
denominator, the estimated PETE RPPC recycling
rate for 1990 was 20 .6 percent.

	

This figure
increased in 1991 to 34 .9 percent. As stated
previously, a more accurate methodology will be
presented in Section III, Future Directions.
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11 T B L E  6: PETE RPPC RECYCLIKG RATE ESTIMATE 

D. Aggregate Recycling Rates 
(PETE + Non-PETE) 

NKMEPATOR: DOC and SPI 

DENOMINATOR: DOC and Modcm Plnro'cr 

RECYCLING RATE 

Senate Bill 235 does not currently provide & 
aggregate recycling rate or require the CIWMB to 
calculate such a rate (i.e.. a recycling rate for all 
resins. both PETE and non-PETE). Because 
introduced legislation to amend SB 235 would require 
an aggregate rate to be calculated, such a rate is 
presented in this document. Table 7. Aggregate 
RPPC Recycling Rare Range for 1990 and 1991, 
shows the range of aggregate recycling rates and is 
based on information from the previous two 
subsections pertaining to non-PETE and PETE 

The maximum numerator and denominator for all 
, . RPPCs is obtained by adding the maximum 

1990 

12,154 

59,019 

20.6% 

PETE and non-PETE numerators and denominators. 
,The minimum numerator and denominator for all 
RPPCs is obtained by adding the minimum P?ZlT and 
non-PETE numerators and denominators. The 
aggregate recycling rate for 1990 is estimated to be 
between 4.0 percent and 11.8 percent. In 1991, the 
range is between 8.1 percent and 10.3 percent. 

1991 

21.535 

- 61,721 

34.9% 

A more precise aggregate recycling rate is 
obtained by summing the PETE and non-PETE 
estimates in ~ a b l e s  3 and 6. Based on these two 
tables, the most reasonable estimates for RPPC 
recycling in 1990 and 1991 are 23,737 tons and 
39,524 tons respectively. Generation estimates for 
those same years are 406,658 to& and 410.851 tons 
respectively. These recycling and generation figures 
cornspond to recycling rates of 5.8 percent in 1990 
and 9.8 percent in 1991. 

I TABLE 7: AGGREGATE RPPC RECYCLING RATE RANGE FOR 1990 AND 1991 

NUMERATOR 
Maximum 
Minimum 

DENOMINATOR 
Maximum ' 

Minimum 

RECYCLING RATE 
High Eninvlc 
Low Erlinvlc 

33,723 
17.904 

I 

. . 
' 453.104 

284,728 

11.88 
4.0% 

40 J24 
36.562 

449.482 
392.628 

10.3% 
8.1% 



III. FUTURE DIRECTIONS

	

•

Due to time and resource constraints, it was
nrrPscary to rely on existing data to develop PETE
and non-PETE recycling rate estimates . These
estimates address the 1990 and 1991 calendar .years.
Entities that engage in annual updates of recycling
figures (i .e ., SPI) are in the process of publishing
their data for the 1992 calendar year. Incorporating
that information into this report would have resulted
in delay. In addition to this time factor, other issues
must be addressed regarding the methods presented
for deriving recycling rates.

Estimates of recycling rates vary dramatically
depending on the data sourceused to obtain the
estimate. To conform to the RPPC working
definition, each of the cited sources were subjected to
various assumptions of unknown validity . Thus, the
resulting recycling rates are based on the best
available data . In the future more accurate data
sources for recycling rate numerators and
denominators will be developed . Future rate
determinations will require developing new
methodologies and additional resources . Generally,
the more accurate the data, the more complex and
costly the methodology . Staffs objective is to
recommend a methodology of sufficient accuracy and
r•inimal COSt.

In recognition . of the limits associated with
available data sources, alternative options to obtain
data for future reports are presented in this Section.
Alternatives are presented and staff's recommended
option is briefly analyzed.

Staff identified the following alternatives for
estimating RPPC recycling in the future:

• Use Modified DOC Reporting Procedures

• Survey California Plastic Processors

•

	

Use AB 2494 Reported Data

Staff recommend the CIWMB consult with the
DOC to pursue modifying the DOC's plastic
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processor reporting procedures to obtain RPPC
recycling data . If it is not feasible to modify DOC
reporting, the CIWMB should initiate an independent
plastic processor survey. Finally, reporting
methodologies for AB 2494 should be developed in a
manner so that they may be utilized for SB 235
purposes, as well . However, because the AB 2494
reporting procedures are still being developed, it
would be premature to recommend their use.

Staff identified the following alternatives for
estimating RPPC generation in the future:

• Waste SortExtrapolations

• Sales Reports from Product Manufacturers
or Retailers

• Retail Shelf Surveys

Due to the substantial resources required to
implement any of the above alternatives, none were
recommended. The U.S. EPA and AB 939 data used
for the estimates in the previous Section are not
recommended because they are not updated annually
as SB 235 requires.

It is recommended that national resin sales from
the publication Modem Plastics be extrapolated to
determine RPPC _generation in California : The
extrapolation should be performed on a per capita
basis, so the result will be proportional to the amount
of the U.S . population that resides in the state. To
improve the accuracy of the estimates, information
maintained by the DOC for soft drink bottles can be
substituted for the Modern Plastics' soft drink bottle
estimate . The extrapolation of Modem Plastics data
can be performed using either the pre-aggregated
container category or a line item accounting method,
neither of which is precisely accurate. Because
neither is clearly preferable, it is recommended that
an average of the two be used to estimate RPPC
generation in California .

10
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IV. ENDNOTES

•

1 . Section 42310 (b) and (c).

2 . Primarily the following six resins are used in manufacturing RPPCs and have been incorporated into container
coding systems . The numbers and acronyms used by coding systems to identify the resins are provided as well:

(1) PETE :

	

polyethylene terephthalate (also abbreviated PET)
(2) HDPE:

	

high density polyethylene
(3) V :

	

polyvinyl chloride (also abbreviated PVC)
(4) LDPE :

	

low density polyethylene
(5) PP:

	

polypropylene
(6) PS :

	

polystyrene

3 . Reporting guidelines established by AB 939 only address plastic containers comprised of HDPE or PETE resins.

4 . The terms "sales" and "recycled" are established in the definition of a recycling rate in SB 235 (Section 42301).
For the purposes of this report, the term "generated" is used interchangeably with the term "sales" . The assumption
implicit to equating the two terms is that RPPCs sold in California are disposed (and therefore generated) in
California and visa versa . While not strictly accurate, staff had no means to estimate the impact of container
migration on tonnage estimates . Also the term "generation" is consistent with terminology established in AB 939.

5 . Senate Bill 235 provides that recycling rates may be calculated on the basis of weight, volume or number.
Because waste management data is traditionally compiled on the basis of weight, all recycling rates calculated in
this document will be weight based.

• 6. Modern Plastics is a periodical published by McGraw-Hill . The January issue contains a summary of annual
resin sales by product application.

•
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CALIFORNIA INTEGRATED WASTE MANAGEMENT BOARD

LOCAL ASSISTANCE AND PLANNING COMMITTEE

June 1, 1993

•

	

AGENDA ITEM 2.	
ITEM :

	

Consideration of the Draft Conceptual Plan to Implement the Rigid
Plastic Packaging Container Act (Senate Bill 235)

BACKGROUND :

SB 235 mandates the CIWMB to submit a report to the Legislature that proposes
an implementation strategy for the Act . While this is a pre-regulatory
document, specific recommendations regarding program implementation and
administration are made, as are modifications to the statute . The consulting
firm of Ernst & Young was engaged to assist Board staff in completing this
document . In addition, a Technical Advisory Committee representing affected
parties was assembled to provide input through the report writing process.

ANALYSIS:

Throughout the development of the document staff have maintained'an open
process and solicited input from affected parties . Sectors represented on the
Technical Advisory Committee include resin, container and product
manufacturers, plastic re-processors, distributors, retailers, local government
officials, and environmental groups . The report was distributed to these
entities for their review, and comments were received by staff on May 7, 1993.
General support for the report was voiced and a summary of specific comments is
provided as an attachment (attachment 2).

SF COMMENTS:

Staff generally concur with the report's findings and recommendations with the
exception of the proposed definition for a small business . It is recommended
that small businesses be exempt from compliance, and while staff are in support
of such a measure, they feel that the impact of the proposed definition is not
sufficiently understood or explained and therefore the small business
definition should be reconsidered. Additional research relating to the
implementation of a small business definition must be performed . Staff
recommend accepting the Draft Conceptual Plan to Implement SB 235 and referring
the report to the Board for their consideration at the June Board meeting.

ATTACHMENTS:

1.

	

Draft Conceptual Plan to Implement the Rigid Plastic Packaging
Container Act (SB 235)

2.

	

Summary of Comments Provided at the SB 235 Technical Advisory
Committee Meeting : May 7, 1993

Prepared by :	 e4GtO_.yt	 /(A.)2--

	

Phone 2 5S "Z	 Ìl

R wed by :	 7~~t~	 Phone Pg-2V9	

bb/rycagmda.itm
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DISCLAIMER

Ernst & Young prepared this independent report under contract
number IWM C1077 with the California Integrated Waste
Management Board . This study was prepared to fulfill reporting
requirements of State Senate Bill 235 of 1991, now codified as
Public Resources Code.

This report does not necessarily represent the views of the
California Integrated Waste Management Board, its employees,
or the State of California . The Board, the State of California, its
employees, contractors, and subcontractors make no warranty,
expressed or implied, and assume no legal liability for the
information contained in succeeding text ; nor does any party
represent that the use of this information will not infringe upon
privately owned rights. Any mention of commercial products or
processes shall not be construed as an endorsement of such
products or processes.

The California Integrated Waste Management Board neither
endorses nor approves of the views, opinions, findings, or
conclusions set forth in this independent report . Additionally,
the report may not necessarily reflect the position of the
Administration of the State of California .
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916 443 0774
Sacramento, California 95814

March 31, 1993

Ms. Bendan Blue
Project Manager
California Integrated Waste Management Board
Planning & Assistance Division
Public Sector Assistance Branch
8800 Cal Center Drive
Sacramento, California 95826-3268

Dear Ms. Blue:

Ernst & Young is pleased to present this Conceptual Plan to Implement the Rigid Plastic
Packaging Container Act. This report presents analyses of alternatives to implement the Act
and suggests modifications to statutory language to clarify the intent and requirements of the law.
This conceptual plan was authorized by Senate Bill 235 (Hart, 1991).

The Rigid Plastic Packaging Container Act is an ambitious and comprehensive law . This
conceptual plan defines containers covered by the law, entities which must comply with the law,
methods for measuring compliance, the role of the CIWMB in administering the program, and
staffing and funding requirements. This report's recommendations attempt to both maximize
the Act's effectiveness and minimize industry and government costs of complying with and
enforcing the law.

To develop this conceptual plan, the CIWMB enlisted the support of resin suppliers, container
manufacturers, product manufacturers, distributors, retailers, reprocessors, recyclers, local
government, and environmental groups . Representatives from each industry formed a Technical
Advisory Committee and were consulted during the development of this conceptual plan . We
are grateful for their insight and critical advice in the preparation of this plan.

We also wish to thank you, Mr. Pat Schiavo, and Ms . Kristina Loquist for your direct involvement
on this plan . The planning, research, and development of this plan was a joint effort of the
CIWMB and Ernst & Young, and we wish to extend our appreciation for this assistance.

Finally, we would like to acknowledge our three subcontractors who helped us on this project.
They are Mr . Eugene Tseng, Esquire (Agoura Hills, California), an environmental and legal
consultant specializing in municipal solid waste management, Franklin Associates, Ltd. (Prairie
Village, Kansas), nationally known for its secondary materials market analyses for the U .S . EPA,
and Mr. Greg Morrison (Sacramento, California), a management consultant and Certified Public
Accountant .
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California Integrated Waste Management Board

	

March 31, 1993

We appreciate the opportunity to assist the CIWMB in preparing this conceptual plan, and we
look forward to serving the CIWMB in the future . The project has been professionally
challenging and personally rewarding to each of us involved . If you have any questions
concerning this report, please contact Mr . Edward R . Kaempf, Ms. Lisa M . Miram, or Dr . James A.
Gibson in our Sacramento office at the above telephone number.

Very truly yours,

?IT
:t . ,, .



TABLE OF CONTENTS

•

SECTION

I.

EXECUTIVE SUMMARY

INTRODUCTION	

A.

	

History and Description of Senate Bill 235	
1 .

	

Integrated Solid Waste Management Act of 1989	
2 .

	

Beverage Container Recycling and Litter
Reduction Act of 1986	

3 .

	

California Minimum Content Legislation 	
4 .

	

Other State and Federal Packaging Legislation 	
5 .

	

Senate Bill 235 (Hart, 1991)	

B .

	

Conceptual Plan Objective, Scope, and Guiding
Principles	 1-6
1. Plan Objective and Scope	 1-6
2. Principles Guiding Development of Conceptual

Plan	 I-8

C. Report Organization	 I-9

1L DEFINITION AND SCOPE OF RIGID PLASTIC PACKAGING
CONTAINERS	

A . Rigid Plastic Packaging Container Definition and Examples	 :.

B. Rigid Plastic Packaging Container Waivers 	
1 .

	

Curbside Collection Program Coverage Waiver	
2 .

	

"Good Faith Effort" Waiver 	
3 .

	

Postconsumer Content Waivers	

C . Rigid Plastic Packaging Container Exemptions	

III COMPLIANCE REQUIREMENTS FOR RIGID PLASTIC
PACKAGING CONTAINERS	 III-1

A. Requirements and Guidelines Applicable to All
Compliance Options	 :	 III-1
1. Requirements Common to All Four

Compliance Options	 III-1
2. Consistency with Preexisting Statutes and

Guidelines	 III-2

PAGE

1

I-1

•

II-1

II-6
1I-6
II-9
II-9

II-10
1.

	

Out-of-State Exemptions	 II-10
2.

	

Federal Food, Drug and Cosmetic Act Exemptions	 II-10
3.

	

Federal Insecticide, Fungicide, and Rodenticide Act
Exemptions	 I1-12

19



TABLE OF CONTENTS
(CONTINUED)

SECTION

III. COMPLIANCE REQUIREMENTS FOR RIGID PLASTIC
PACKAGING CONTAINERS (CONTINUED)

PAGE

B . Source Reduction Requirements	 III-3
111-31 . Source Reduced Containers	

2 . Calculating Source Reduction 	 III-7

C . Reuse and Refill Requirements	 III-9
111-91 . Federal Trade Commission Guidelines	

2 . Reusable Containers	 III-9
3 . Calculating Reuse	 :	 11110
4 . Refillable Containers	 III-11

5 . Calculating Refilling	 III-12

D . Recycling Rates Requirements	 III-14
1II-151 . Calculating Recycling Rates	

2 . Aggregate Non-PETE Recycling Rates 	 III-15

3 . Aggregate PETE Recycling Rates 	 III-19

E. Postconsumer Content Requirements	 III-21
III-211 . Federal Trade Commission Guidelines	

2 . Calculating Postconsumer Content	 III-21

IV.

F . Alternative Compliance Options 	 III-24
III-24
III-26

IV-1

N-1

1 .

	

Tradeable Credits	
2.

	

Licensing Fees	

COMPLIANCE AND CERTIFICATION REQUIREMENTS FOR
RPPC PROGRAM PARTICIPANTS	

A. Compliance Requirements 	

B . Certification Requirements	 IV-3
IV-3
N-3

1 .

	

Entities Required to Certify 	
2 .

	

Small Business Exemption	

3 .

	

Point-of-Sale Temporary Exemption 	 N-5

C.

4 .

	

Certification Procedures	 IV-5

N-10Documentation Requirements 	
1 . Certification Affidavits	 N-10

2. Supporting Documentation and Reporting
Requirements	 IV-10

3 . Access to Records and Reports 	 N-13

4. Confidentiality	 N-13

th

•



•

•

TABLE OF CONTENTS .
(CowrINuen)

SECTION

	

PAGE

V. ADMINISTRATION OF THE RPPC PROGRAM	 V-1

A. Identifying and Tracking Product Manufacturers	 V-1
1. Identifying Existing and New Product Manufacturers	 V-1
2. Maintaining Program Files 	 V-2

B. Providing Program Assistance and Outreach to Product
Manufacturers	 V-3
1. Developing Program Overview and Compliance Guide	 V-3
2. Developing Technical Assistance Resource Guide 	 V-3
3. Providing Technical Assistance to Product

Manufacturers	 V-3

C. Reviewing and Granting Waivers and Exemptions 	 V-5
1 .

	

Reviewing and Granting Waivers	 V-5
2

	

Reviewing and Granting Exemptions	 V-6

D. Monitoring Certification and Compliance	 : .

	

V-7
1. Enforcement Methods of Other Regulatory Programs 	 V-7
2. Alternative Enforcement Methods	 V-8
3. Recommended Enforcement Method	 V-10
4. Recommended Monitoring and Enforcement Levels 	 V-10

E . Assessing Fines and Penalties 	
1.
2.
3 .

Assessing Fines	
Providing Due Process Procedures	
Publishing a Violator List	

F . Distributing Rigid Container Account Funds 	
1 . Entities Eligible for Funds
2 . Distribution of Funds	
3 . Frequency and Timing of Grant Distributions 	
4 . Funding Contracts	

G . Accounting for Rigid Container Account Funds	 V-16
1. Receiving Cash Funds	 V-16
2. Disbursing Cash Funds	 V-17

VI. ALTERNATIVE FUNDING METHODS 	 VI-1

A. Estimated Funding Requ irement	 VI-2

B. Alternative Funding Methods	 VI-3
1. RPPC Sales Surcharge	 VI-3
2. RPPC Refundable Deposit Fee	 VI-5
3. Flat Charge Per Company	 VI-5

V-11
V-11
V-12
V-13

V-14
V-14
V-15
V-15
V-15



TABLE OF CONTENTS
(CONHNUED)

SECTION PAGE

VI. ALTERNATIVE FUNDING METHODS (CONTINUED)

VI-5
VI-6
VI-6

VI-7
VI-7

VI-10

C .

4 .

	

Fee Based on Gross Revenues	

5 .

	

Fee Based on Unit Sales	
6 .

	

RPPC Disposal Surcharge 	

Recommended Funding Methods 	
1 .

	

Fee Based on Unit Sales	
2 .

	

RPPC Disposal Surcharge	

VII . IMPLEMENTATION OF CONCEPTUAL PLAN 	 VII-1

VIII.

A .

	

Regulatory Development	

B .

	

Database and Procedures Development 	

C .

	

Statewide Recycling Rate Reports	

D .

	

Resource Deployment	

E.

	

Implementation Requirements 	

VII-1

VII-7

VII-S

VII-9

VII-LO

VIII-1

VIII-1
VIII-1
VIII-3

VIII-4

VIII-5

VIII-6

RECOMMENDATIONS FOR MODIFYING THE PUBLIC
RESOURCES CODE	

A .

	

Recommended Changes to Article 1	
1 .

	

Modifications to Recycling Rates 	
2 .

	

Modifications to Source Reduction	

B .

	

Recommended Changes to Article 2 	

C .

	

Recommended Changes to Article/3	

D .

	

Recommended Changes to Article 4	

APPENDICES

A. RIGID PLASTIC PACKAGING CONTAINER AGT 	 A-1

B. GLOSSARY OF TERMS	 B-1



TABLE OF CONTENTS
(CONTINUED)

APPENDICES PAGE

C. CLASSIFICATION AND SALES OF PIASITC MATERIALS 	 C-1

A.

	

United States Waste Stream Composition	 C-1

B .

	

United States Plastic Sales by Resin Type	 C-4

C.

	

United States Thermoplastic Sales by Industry Group 	 C-7

D.

	

United States Plastic Packaging and Container Sales 	 C-8

E .

	

United States Plastic Container Sales 	 C-9

F.

	

California Rigid Plastic Packaging Container Sales 	 C-10

D. PLASTIC PACKAGING AND CONTAINER WASTE MANAGEMENT
PRACTICES	 D-1

A.

	

Flow of Rigid Plastic Packaging Containers	 D-1

B .

	

Industry Participants	 D-1

C .

	

Industry Source Reduction Efforts	 D-8

D.

	

Industry Reuse/Refill Efforts 	 D-11

E.

	

Industry Recycling Efforts	 D-14

F .

	

Industry Postconsumer Content Efforts	 D-17

E. TECHNICAL ADVISORY COMMITTEE MEMBERS	 :	 E-1

F. CALIFORNIA STATE MINIMUM CONTENT LEGISLATION	 F-1

A.

	

Newsprint (Killea, 1989)	 F-1

B.

	

Glass Containers (Eastin, 1990)	 F-1

C .

	

Plastic Trash Bags (Hart, 1990)	 F-2

D.

	

Fiberglass Insulation (Eastin, 1991)	 F-2



TABLE OF CONTENTS
(C0N ImuED)

APPENDICES PAGE

G-1

G-1

G-2

G-3

G. OTHER STATES ' PACKAGING LEGISLATION	

A.

	

Oregon	

B .

	

Wisconsin	

C .

	

Coalition of Northeastern Governors	

H. PROPOSED AMENDMENTS TO THE FEDERAL RESOURCE
CONSERVATION AND-RECOVERYACT CONTENT AND
SOURCE REDUCTION REQUIREMENTS 	 H-1

LETTER TO AND RESPONSES FROM THE UNITED STATES
FOOD AND DRUG ADMINISTRATION REGARDING NOTICES
OF NON-OBJECTION TO USING POSTCONSUMER PLASTICS IN
FOOD-CONTACT PACKAGING	 I-1

J. LETTER TO AND RESPONSE FROM THE UNITED STATES
FOOD AND DRUG ADMINISTRATION REGARDING
POSTCONSUMER PLASTICS IN TRASH BAGS 	 J-1

METHODOLOGY USED TO ESTIMATE RIGID PLASTIC
PACKAGING CONTAINER SALES AND MUNICIPAL SOLID
WASTE IN CALIFORNIA	 K-1

L. GERMANY'S PACKAGING LEGISLATION	 L-1

A.

	

Requirements	 :	 L-1

B.

	

Waivers and Exemptions	 L-3

C.

	

Enforcement	 L-3

D.

	

Funding	 L-3

M. CALIFORNIA PLASTIC CONTAINER CODING LAW 	 M-1



•

	

LIST OF .EIOOBITS

NUMBER TPfIE PAGE

I-1 Issues Defining Approach to Developing the SB 235
Conceptual Plan	 I-7

II-1

I1-2

Components of the Rigid Plastic Packaging Container
Definition	

Rigid Plastic Packaging Container Size Limitations	

II-2

I1-4

I1-3 Plastic Containers Included and Excluded from SB 235

I1-4

Requirements	

Traditional Curbside Recycling Program Coverage in

II-5

I1-5

California - 1992	

Products Exempt from SB 235 Requirements	

II-S

II-13

I1-6 Federal Insecticide, Fungicide, and Rodenticide Products
Exempt from SB 235 Requirements	 I1-15

VI-1

VII-i

Number of Affected Entities Involved with Each Funding
Method	

Senate Bill 235 Implementation Timeline 	

VI-4

VII-3

VII-2

VII-3

VII-4

Selected Regulatory Development Activities Identified in this
Conceptual Plan	

Selected New Regulatory Provisions Identified in this
Conceptual Plan	

Senate Bill 235 Implementation and Administration Hours	

VII-4

VII-6

VII-11



EXECUTIVE SUMMARY

ERNST & YOUNG S



Executive Summary

In 1991, California's Legislature passed
and the Governor signed into law Senate
Bill (SB) 235, the Rigid Plastic Packaging
Container Act. This Act requires the
California Integrated Waste Management
Board (CIWMB) to present to the
Legislature and Governor a report on plans
to implement SB 235 . Specifically, the Act
requires the report to include:

"Plans for implementing this chapter,
including methods for certifying
compliance with this chapter
"Identification of the method by
which the board shall fund its role
in the implementation of this chapter
and recommendations for alternative
funding methods
"Recommendations for modifying
the chapter ." — PRC Section 42324

This conceptual plan is presented to fulfill
the reporting requirements of SB 235.

Overview of the Rigid Plastic
Packaging Container Act

The Rigid Plastic Packaging
Container (RPPC) Act is an ambitious and
comprehensive law resulting from extensive
negotiations with the plastics industry,
product manufacturers, environmental
groups, and other interested parties.
California is one of only two states (the other
being Oregon) which requires plastic
packaging containers to be source reduced,
reused or refilled, recycled, or contain
postconsumer material . The Act allows
product manufacturers to choose among
these four waste management methods and
recognizes differences among different types
of plastic containers. The Act covers
containers for products such as carbonated
beverages, food, personal care, household
cleaning agents, and automotive fluids.

Plastics comprise approximately
10 percent by weight of materials discarded

• in the United States, or about 21 percent by
volume. Not all plastics are affected by the

Act; only rigid plastic packaging containers
are subject to its provisions . In California,
RPPCs account for approximately three
percent by volume of municipal solid waste
generated in California.

To develop a conceptual plan which
meets the intent of SB 235 and reflects
concerns of affected parties, the CIWMB
enlisted the support of resin suppliers,
container manufacturers, product
manufacturers, distributors, retailers,
reprocessors, recyders, local government, and
environmental groups . Representatives from
each industry participated in a Technical
Advisory Committee (TAC) and were
consulted during the development of this
conceptual plan.

Conceptual Plan Objectives and Scope
This plan provides analyses and

recommendations of alternative methods for
implementing SB 235 . The recommendations
define an RPPC, the entities which must
comply with the law, methods for measuring
compliance, the role of the CIWMB in
administering this law, and the staffing and
funding requirements for the CIWMB . This
plan also suggests modifications to the Act's
statutory language to clarify the intent and
requirements of the law.

The recommendations attempt to both
maximize the Act's effectiveness and
minimize industry and government costs of
complying with and enforcing the law. This
plan provides the following:

q A definition of RPPCs, including
specific examples

q A definition of entities responsible
for compliance and certification

q Waiver and exemption criteria,
clarifying which products are eligible
for either a waiver or exemption

q Methodologies for measuring source
reduction, reuse, refilling, recycling,
and postconsumer material content

FNERNST&YOUNG
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	Executive Summary

q Alternative compliance options for
food-contact RPPCs

q Procedures to certify compliance
with SB 235

O Procedures to enforce compliance

O CIWMB administrative responsibilities,
including identifying and tracking
product manufacturers, providing
program assistance, reviewing and
granting waivers, monitoring
certification and compliance, assessing
fines and penalties, and distributing
collected funds to assist local
governments in developing plastic
collection-

and-processing-systems-CIWMB administrative requirements,
including staffing, organization, and
funding needs

q Options for funding ClWMB's role
in implementing SB 235

q General accounting and auditing
procedures

q Tasks and resources required to
implement the SB 235 conceptual plan

q Modifications to the Act which clarify
existing provisions and make the Act
more effective.

Definition of Rigid Plastic
Packaging Containers

The Act defines an RPPC to mean any
plastic container which is relatively inflexible
(i .e ., not film) and is capable of containing
eight fluid ounces to five fluid gallons (or
equivalents) while maintaining its shape or
form. This definition of an RPPC is
ambiguous. A broad interpretation of the
statutory definition makes it difficult to
establish guidelines for distinguishing and
identifying a plastic package as an RPPC.

The RPPC definition should be clarified
to mean containers which are made of
primarily thermoplastic polymers and which
are sold containing a product . Also, RPPCs
are capable of closure and multiple
reclosure .

Included in this working definition of an
RPPC are bottle, bottle-like, and hinged
containers . Examples of RPPCs are shown in
Table ES-1. Plastic containers which are
considered RPPCs account for approximately
80 percent of all plastic container sales.

Table ES-1
Examples of Plastic Containers
Included and Excluded from the

Act's Requirements

Examples of
Containers
Included

Bottles

Hinged containers

Tubs

Jars

Pails

Drums

Cups

Entities which Must Comply and
Certify with the Act's Requirements

Though the Act does not explicitly state
which entities must certify or comply,
statutory language implies that the product
manufacturer must comply with the Act's
requirements . However, SB 235 does not
give a precise definition of a product
manufacturer.

To simplify the identification process
of who must comply, the entity whose
name appears on an RPPC's label should be
responsible for ensuring that the RPPC sold
in California meets SB 235 requirements.
The entity whose name appears on an
RPPC's label is considered the product
manufacturer responsible for ensuring
compliance and may include:

q Product manufacturers

q Foreign product manufacturers
or importers

q Distributors

q Wholesalers

q Retailers.

Examples of
Containers
Excluded

Trays

Tubes

Baskets

Blister packaging

Crates

Closures

Bracing

Page 2
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In the case of a product being placed in
•

	

an RPPC at the point of retail sale, it is
recommended that the retailer be responsible
for compliance . If multiple names appear on
the RPPC's label, the order of compliance
should be:

(1) Product manufacturer
(2) Distributor or importer

(3) Retailer.

Because product manufacturers generally
establish RPPCs' specifications and should
ensure that their RPPCs meet the Act's
requirements, product manufacturers also
should certify their compliance to the
CIWMB. In the case of retailers placing a
product with an RPPC at the point of retail
sale, the retailer should be responsible for
certifying and complying.

Small Business Exemption

To eliminate unnecessary burdens being
placed on small-sized product manufacturers
or retailers, it is recommended that small
businesses be exempt from SB 235
requirements. This exempts from all SB 235
requirements any entity which employs no
more than 500 full-time equivalent
employees worldwide, including all affiliates.

Point-of-Sale Temporary Exemption

Approximately 100,000 entities will be
regulated by SB 235 . Most of these entities
are retailers, such as grocery stores,
convenience stores, and restaurants . Given
the large number of retailers, all point-of-sale
RPPCs should be exempt from SB 235
requirements for 1995 only . This temporary,
one-year exemption for point-of-sale RPPCs
allows the CIWMB to initially concentrate its
resources on program implementation efforts.

Waste Management Requirements
An RPPC complies with the Act's

requirements if it : (1) is source reduced by
10 percent, (2) is routinely reused or refilled

five times, (3) meets one of four specific
recycling rates, or (4) contains 25 percent
postconsumer material . While developing
this conceptual plan, it became apparent
that statutory language for two of the four
options, source reduction and recycling
rates, does not agree with the expressed
intent of the author's office . Modifications to
the statute are recommended which correct
these inconsistencies and make the Act more
effective.

To allow greater flexibility for product
manufacturers to meet SB 235 requirements,
it is recommended that companies be allowed
to measure compliance across multiple
packaging lines within a given compliance
category . Also, it is recommended that
products packaged in RPPCs introduced after
December 31, 1994 be allowed a one-year
grace period in which to achieve compliance
with SB 235 requirements.

Source Reduction Requirement

The source reduction option requires
RPPCs to be source reduced by 10 percent
in each successive five-year period to remain
in compliance with the source reduction
criterion . The other three options (i .e ., reuse
and refill, recycling rates, and postconsumer
material use) provide for a single rate which
must be achieved and then maintained.
Because additional efforts to maintain
compliance are required for source reduction
and not for the other options, product
manufacturers choosing this option are
placed at a disadvantage compared to those
choosing one of the other three options.
The source reduction option should be
changed so as to allow credit for a one-time
source reduction which then must be
maintained.

Measuring source reduction should be
based on an RPPC's weight (as opposed to
volume) because these data are more
consistent and easier to monitor . A product
manufacturer may obtain RPPC weight
information by physically measuring a
random sample of RPPCs or by reviewing
container specifications.

ERNST& YOUNG
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Reuse and Refill Requirements

The Act states that an RPPC must be
routinely reused or refilled five times)
Routinely is not defined by the Act but
should be clarified in regulations to mean
50 percent of all containers : Therefore, if a
product manufacturer chooses this option,
50 percent of it's RPPCs must be reused or
refilled five times, or all of it's RPPCs must
be reused or refilled 2 .5 times.

Average reuse may be calculated either
by number of RPPCs sold and reused or by
the volume of product sold in parent and in
refill packages . Average refills should be
calculated based on the ratio of volume of

- --product-refilled-in-original-RPPCs-to-the-
volume of product sold in original RPPCs.

Recycling Rate Requirement

The Act in Article 1 defines four
recycling rates: (1) an aggregate recycling
rate, (2) a particular type recycling rate, (3)
a product-associated recycling rate, and (4)
a PETE recycling rate . Despite these four
recycling rate definitions, Article 2
establishes only two rates: a 25 percent
non-PETE and a 55 percent PETE rate.
However, the Act does not define a non-
PETE recycling rate in Article 1.
Interpretation of the existing recycling rate
provision is shown in Figure ES-1.

Based on discussions with TAC members
and the author's office, discrepencies were
identified between the intent of the
legislation and the actual wording adopted.
The problems identified and
recommendations are:

q Aggregate recycling rate – This
definition includes all rigid plastic
containers regardless of size and resin
type. This means plastic containers
below eight fluid ounces or over five
fluid gallons are included. Although the

t A reusablc container means an RPPC which is
reused by the consumer to store the original
product contained by the package. A rrfillahic
container means an RPPC returned to and refilled
by the product manufacturer with the original
product contained by the package .

Figure ES-1

	

Source: Section III of this Conceptual Plan

Act defines an aggregate recycling rate
in Article 1, no such rate is explicitly
established in the requirements, Article
2. The 25 percent non-PETE recycling
rate was intended to be a 25 percent
aggregate rate. The Act should be
modified to establish this aggregate
recycling rate.

q Particular type recycling rate– This
definition includes only a particular type
of RPPC (e .g., milk jugs or soft drink
containers). The Act defines this rate as
being 20 percent greater than the 25
percent non-PETE recycling rate.
Referring to the non-PETE rate makes
this only a non-PETE particular type
recycling rate. It is unclear what the
PETE rate is . According to the Act's
author, the particular type recycling rate
should be a single rate for both non-
PETE and PETE RPPCs. The rate should
be 20 percentage points greater than 25
percent, or 45 percent.

q Product-associated recycling rate – This
definition includes only a brand-specific
line of RPPCs. The Act defines this rate
as being 20 percent greater than the 25
percent non-PETE recycling rate.
Referring to this non-PETE rate makes
this only a non-PETE product-associated
recycling rate . It is unclear what the
PETE rate is . According to the Act's

Page 4
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author, the product-associated recycling
•

	

rate should be a single rate applicable to
both non-PETE and PETE RPPCs . The
rate should be 20 percentage points
greater than 25 percent, or 45 percent.

q PETE recycling rate — This definition
includes only PETE RPPCs. As defined
by the Act, RPPCs are limited to those
between eight fluid ounces and five fluid
gallons . Including only these specific-
sized RPPCs in the calculation is
inconsistent with the aggregate recycling
rate definition. Therefore, the PETE
recycling rate definition should be
clarified to include in the calculation all
PETE RPPC5, regardless of size.

The recommended statutory changes
provide compliance requirements consistent
with recycling rate definitions provided in
Article 1 . The results of these recommended
changes are shown in Figure ES-2.

The CIWMB is responsible for measuring
the two statewide recycling rates (one for
non-PETE RPPCs and one for PETE RPPCs).
The CIWMB should use published data from
the California Department of Conservation,
the Department of Agriculture, and Modern
Plastics to establish these rates. The
particular type and product-associated rates
should be determined by the individual
company seeking compliance under this
option.

Postconsumer Content Requirement

The Act specifies that RPPCs. be made
from 25 percent postconsumer material to
meet this requirement. Relatively few RPPC5
now contain postconsumer material, and the
technology for using reclaimed resin in food-
content containers is limited. Therefore, this
postconsumer content goal should not be
changed, as suggested by SB 235.

Postconsumer material content should be
determined by using the weight of resins
used in the RPPC fabrication process.
Container manufacturers should maintain
documentation supporting use of
postconsumer material in their RPPCs and
should certify their RPPCs' recycled content

Figure ES-2

	

. Source. Section VIII of this Conceptual Plan

to product manufacturers (which fill the
containers).

Alternative Compliance Options

Although the Act provides four compliance
options, some product manufacturers (i .e .,
food, cosmetics, and toiletries) may have
difficulty meeting any of these provisions.
The CIWMB has solicited input from affected
entities regarding this issue but has not yet
received recommendations. Therefore, two
additional compliance options, a tradeable
credits program and licensing fees, are
suggested for the CIWMB to further assess
and develop for incorporation into the RPPC
program. 2 These two options provide product
manufacturers greater flexibility in complying
with the law, while ensuring the objectives of
SB 235 are met. The CIWMB should consider
implementing the licensing fee option only for
the' first five years of the RPPC program, 1995
through 1999.

A tradeable credits program allows
product manufacturers which exceed
statutory requirements to sell their excess
to others who cannot comply or who can
only comply at an unreasonable cost.
Assuming trading of credits occurs, more
entities will be able to comply with the law,

2 The suggested modification to the source
reduction compliance option would also facilitate
compliance for food and cosmetics manufacturers.
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A licensing fee would be paid by
product manufacturers unable to meet any
other compliance option . The fee would
provide a means for these product
manufacturers to continue selling their
products in RPPCs in California without
being assessed fines or penalties for being
non-compliant. Revenue raised through
licensing fees could be used to help finance
collection infrastructure and stimulate
market development.

Waivers from Waste Management
Requirements

The Act provides_ four_waivers ._Two__
waivers are from all of the Act's requirements
and two are from only the postconsumer
content requirement.

The two waivers from all the Act's
requirements are:

q Curbside collection coverage waiver–
If on and after January 1, 1994, the
proportion of single-family homes in
California having curbside collection
programs which indude beverage
containers is less than 60 percent,
then a waiver is granted from all
SB 235 requirements.

q "Good Faith Effort" Waiver– If a
product manufacturer has at least
50 percent, by number, of its RPPCs
containing 25 percent postconsumer
material, and the remainder of its
RPPCs will comply with one of the
Act's requirements by 1996, then the
product manufacturer is eligible for
a one year waiver, effective only in
1995.

It is recommended that the curbside
collection coverage be defined to include
material recovery facilities . Doing so
recognizes that collection and sorting
technology has expanded and is no longer
limited to collection of presorted material.
Also, beverage containers should be
limited to plastic beverage containers
defined by AB 2020, the California Beverage
Container Recycling and Utter Reduction
Act of 1986 .

The two waivers from postconsumer
content are:

q The RPPCs cannot meet the
postconsumer requirements and
remain in compliance with applicable
provisions established by the U.S.
Food and Drug Administration or
other state of federal laws or
regulations, or

O It is technologically infeasible to
use RPPCs that attain the required
postconsumer content.

These two waivers do not eliminate a
product manufacturer's need to comply
with-one-of-the-Act's-other -three waste - --
management options. These provisions are
effectively non-waivers and should be
deleted from the Act.

Exemptions from Waste Management
Requirements

Senate Bill 235 exempts from all of the
Act's requirements three types of products:
(1) products which are destined for shipment
outside of California, (2) drugs, medical
devices, medical food, or infant formula
regulated by the Federal Food, Drug, and
Cosmetic Act (FDC Act), and (3) products
regulated by the Federal Insecticide, Fungicide,
and Rodenticide Act (FIFRA) . Products which
contain household hazardous waste (HHW)
products are not exempt from the Act.

Products which are sold in California and
which are packaged in RPPCs must comply
with the Act's requirements . Although an
RPPC may be distributed outside of
California, it may eventually be sold in
California, in which case it must meet one of
the Act's requirements. Because distribution
channels are complex, the CIWMB should
clarify that "destined for shipment" outside of
the State means the .final sale occurs outside
California.

The Act exempts RPPCs containing drugs,
medical devices, medical food, or infant
formula regulated by the FDC Act. However,
SB 235 refers only to definitions provided by
the FDC Act and does not provide additional
direction for granting exemptions . These

i
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	Executive Summary

definitions are inordinately broad . In addition
•

	

to containing one of the four products
defined by the FDC Act, it is recommended
that for RPPCs to be eligible for an
exemption, they must meet the additional
criteria summarized in Table ES-2.

Table ES-2
FDA-Regulated Products Contained in

RPPCs Eligible for an Exemption

FDA

	

Recommended
Defined

	

Exemption
Product

	

Criteria

Drug

	

Drugs which have received an FDA
approval letter or which are consistent with
FDA over-the-counter requ irements

Medical Medical devices which are contained in one
device

	

of the medical device categories defined by
federal regulations

Medical Medical food which is internally
food

	

administered, packaged as medical food,
and prescribed and supervised by a
licensed prescribing entity

Inapt

	

Infant formula which simulates and serves
formula as a substitute for human milk

0

	

Any RPPC containing a FIFRA-regulated
product is exempt from the Act's requirements.
The Act exempts these products to ensure the
Act's requirements do not conflict with
federally-mandated packaging standards.

Certification Requirements
The Act requires that the CIWMB

develop procedures for certifying
compliance. It is recommended that these
procedures require : (1) the CIWMB to notify
product manufacturers of regulations, and
(2) product manufacturers' to document their
containers' compliance with the Act.

To help keep program costs low and
administration relatively simple, it is
recommended that product manufacturers
self-certify their compliance with SB 235.
Self-certification means certification
documentation would be maintained at the
product manufacturer's location. Product
manufacturers must supply certification

•

	

affidavits and supporting documentation
only upon a formal request from the CIWMB.
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Certification procedures vary among
the source reduction, reuse or refill,
recycling rates, and minimum recycled
content compliance options. The entities
responsible for certification documentation
are shown in Table ES-3.

Table ES-3
Entitles Responsible for

Certification Documentation al

Compliance Certification Supporting
Option Affidavits Documents

Source reduction Product Container
manufacturers manufacturers

and
container

manufacturers

Reuse or refill Product Product
manufacturers manufacturers

Recycling rates Product Product
manufacturers manufacturers

Postconsumer Product Container
content manufacturers manufacturers

and
container

manufacturers

t/ In all cases, the product manufacturer is ultimately
responsible for providing the CIWMB with all necessary
proof of cenifintion.

Program Enforcement Activities

The Act allows the CIWMB to audit any
product manufacturer. Because product
manufacturers will be self-certifying their
compliance, the CIWMB should develop an
enforcement mechanism which strongly
encourages product manufacturers to comply.

' To adequately enforce the Act and provide
an effective presence among the regulated
community, it is recommended that the CIWMB
conduct 500 audits annually . Of these 500
audits, 400 should be desk audits and the
remaining 100 should be field audits .3 Desk
audits may take 12 hours each to complete.
Field audits may take an average of 40 hours
each.

3 Desk audits review certification documentation
and are conducted in-house at CIWMB offices .
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The Act allows the CIWMB to assess fines
or penalties not to exceed $100,000 annually
on non-compliant product manufacturers . In
addition, the CIWMB shall publish a list of
company names assessed any frees or
penalties, including the fine amounts.
Product manufacturers which falsely certify
or provide misleading information may be
prosecuted for fraud by the Attorney General.

Program Administration Activities

In addition to monitoring compliance and
auditing product manufacturers, the CIWMB
is responsible for the following activities:

q Identifying and tracking program
participants

q Providing technical assistance
to program participants

q Tracking statewide aggregate
recycling rates

q Accounting and disbursing Rigid
Container Account funds.

To help monitor compliance of program
participants, the CIWMB should identify
potentially impacted entities and develop a -
database of these participants . Program
participant information should be obtained
from existing mailing lists, such as SIC code
and industry-developed lists. The database
should be updated with new product
information over time, possibly through
periodic shelf surveys of products packaged
and sold in RPPCs.

Product manufacturers, importers,
distributors, and retailers will have questions
regarding the program. The CIWMB should
develop, maintain, and provide information
which explains the RPPC program,
compliance criteria, certification procedures,
enforcement methods, and other relevant
issues.

As required by the Act, the CIWMB
must publish annually statewide aggregate
recycling rates. It is recommended that this
report be published May 31st instead of

Field audits verify documentation at the product
manufacturer's location.

January 1st of every year to allow time to
compile the preceding calendar year's sales
and diversion figures.

The Act states that funds obtained through
fines and penalties must be deposited into a
Rigid Container Account. These funds are to
assist local governments in developing RPPC
recycling infrastructures. It is recommended
that these funds be provided in the form of
grants to qualified recipients.

Program Funding Requirements

Currently, the CIWMB has two staff and
one manager responsible for the SB 235

-program .--Prior-to -full-program-implementation,
five additional persons should be hired to help
administer the Act. It is estimated that eight
full-time CIWMB staff are needed by January 1,
1995 to administer the program; staffing is
itemized as follows:

q Manager (1)

q Waste Management Specialists or
Program Auditors (6)

q Secretary (1).

The annual budget for the RPPC program is
estimated not to exceed $800,000 . This
includes $560,000 for staffing costs and
$240,000 for on-site auditing at product
manufacturer locations.

Of the six staff persons, five would
primarily conduct desk and field audits . The
sixth staff and manager would perform various
other RPPC program activities, including
determining aggregate recycling rates,
reviewing and granting waivers, identifying
new products offered for sale in California,
and providing program assistance to product
manufacturers.

The required staffing level will be
substantially less if statewide recycling rates
exceed those established by SB 235 . It is
unlikely that statewide recycling rates will
reach 25 percent by January 1, 1995.
Therefore, the CIWMB will need resources to
monitor compliance of manufacturers using
RPPCs. However, if statewide rates are met,
then the CIWMB would need only two
people for program administration .

•

•
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The primary responsibility of CIWMB staff
•

	

would be to prepare the annual report on
statewide recycling rates and perform general
program administration.
Program Implementation

This conceptual plan addresses
numerous issues which should be
addressed in regulations developed by
the CIWMB . It also recommends changes to
the Act's language to improve effectiveness.
An implementation plan also is presented
and consists of four components :
(1) regulatory development, (2) database
and procedures development, (3) statewide
recycling rate reports, and (4) resource
deployment. The timeline for each of these

•
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four components are shown in Exhibit ES-1,
at the end of this executive summary ..

This implementation plan does not indude
the time and resources needed to introduce
and pass legislation to make the recommended
statutory changes . If the CIWMB decides to
seek statutory amending, then the timetable
provided will be superseded, and completion
of tasks may be later than scheduled.

The Act specifies that the CIWMB adopt
regulations by July 1, 1994. The Act and its
regulations become effective January 1, 1995 .
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EXHIBIT ES-1

Senate Bill 235 Implementation Timeline

Components / Tasks

Fbca/ means

	

Fiscal Year 93/94

	

l

	

Fbpl Yaar9495

1997

	

1

	

-
April

	

July

	

Oct

	

Jan

	

Aprtl
1904
July

1 1ws
Oct

	

Jan

A. Regulatory Development

Conduct Pre-Regulatory
Workshops

1 A

Draft Regulations 1 A

Advertise Notice of Proposed
Regulations

1 -

	

S

Address Public Comment

-Adopt Regulations -

	

-

1 A

Review Regulations by the OAL 2

	

A

File Regulations

Regulations Become Effective

: r

	

. . :. K . .. ::

B . Database and Procedures
Development

2

	

A

Identify Product Manufacturers 1 A

Design and Develop Database 1 iiiiiiiiiiii.iiiiiiiiiiiiiiiiiiiiii

Develop Operating Procedures 1 A

...:.E:'(45i.'.::~SC.`>.'AY:SRi2Y2wni'x'^"^A;.ayx",'c.:..zMS:'."'."..(5,,.F.•:x«a.:r< .:.:~Ji:".:iC:.z:K, ::YxY:,." ;::k:`.?C.:'.,..;.:.,:S.Y/.:D'd':w'":iC::ii::::x",N::Y.R:4i:MY,:?2RSN:s~:<.

C. Statewide Recycling
Rate Reports

Prepare Recycling Rate Reports 0 A 1 A

'? / :, . r .pttm,.z :< :::,1

	

kR°+Z'2c.N...ni.:Fic

D. Resource Deployment

,, .?.

Determine Job Classification 0 A

Secure and Train Required 0
Personnel

A - Estimated Task Completion

® - On-going task

Page 10

Responsible Entity:

0 - CIWMB

- Office of Administrative Law (OAL)

- Regulated product manufacturers must comply with the Act's requirements
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I . Introduction

This report provides a conceptual
framework to implement Senate Bill 235
(Hart, 1991), the Rigid Plastic Packaging
Container Act. Senate Bill (SB) 235 requires
rigid plastic packaging containers (RPPCs)
sold in the State to meet one of several
waste management criteria.

Compliance alternatives include source
reduction, reuse or refilling, recycling rates,
and use of postconsumer material . The Act
encourages industry to continue developing
innovative technologies to reduce the weight
and volume.ofRPPCsand_expand_end_use.
markets for recovered plastics.

Senate Bill 235 requires the California
Integrated Waste Management Board
(CIWMB) to develop an implementation
plan for SB 235, including methods to certify
compliance, methods to fund the program,
and recommendations for modifying the
Act's provisions . This conceptual
implementation plan addresses these
mandates and provides detailed descriptions
for overall program implementation.

This introductory section provides
background information on the Act and
other relevant California waste management
legislation, as well as a brief summary of
pertinent legislation from other states and
the federal government. This section is
organized as follows:

A History and Description
of Senate Bill 235

B. Conceptual Plan Objective,
Scope, and Guiding Principles

C. Report Organization.

A. History and Description
of Senate Bill 235

Throughout the 1980's, remaining
capacity at municipal solid waste (MSW)
disposal facilities diminished, as did the
ability for communities to site new or expand
existing facilities. In response, several state
legislatures, including California's, passed
mandatory diversion legislation .

While diversion legislation addressed
the fundamental aspect of disposal, the
need to create markets for diverted
materials became dear. Subsequently, laws
were passed requiring the use of recycled
materials in new products . These
minimum content laws provide incentives
to pull certain materials from the waste
stream, thus expanding end use markets.

Minimum content legislation serves
two purposes : (1) assists localities in
diverting recyclables, and (2) assures a
market .for_regulated .materials . Senate_Bill
235 offers a minimum content option as
part of a comprehensive mandate that
addresses source reduction and recycling.

In California, approximately 25 .4
million tons of MSW were generated in
1990 . 1 Although paper comprised the
largest portion of waste, plastics
comprised the second largest portion,
contributing approximately 21 percent to
total volume . This volume translates into
two million tons of plastic, of which 18
percent (approximately 357,000 tons) by
weight consisted of RPPCs regulated by
SB 235.

Though plastics are a large component
of total waste generated, diversion rates are
much lower than those for other
recoverable materials . Approximately
17 percent of all California generated waste
in 1990 was diverted from California
landfills ; yet, the recycling rate for all

plastics was only four percent. 2 However,

specific plastic products (i.e., PETE
carbonated beverage containers, HDPE
milk jugs and detergent bottles, and plastic
trash bags) have higher recovery rates.
More recent data show that recovery of
PETE carbonated beverage containers,
reached 64 percent in the 12 months
ending June 1992.

Refer to Appendix C of this report.

Integrated Waste Management Board 1991
Annual Report, California Integrated Waste
Management Board.

t

2

EExnlsT&YOUNG

	

Page I .1



Section I

	

Introduction

1 . Integrated Solid Waste
• Management Act of 1989

In 1989, California's legislature instituted
landmark solid waste management policy
when it passed Assembly Bill 939 and
created the CIWMB. The goal of the CIWMB
under AS 939 is to promote and maximize
waste reduction practices, minimizing the
amount of MSW requ iring disposal.

Assembly Bill 939 mandates cities and
counties to reduce the amount of solid
waste disposed 25 percent by 1995 and 50
percent by the year 2000. To facilitate these
state-mandated diversion rates, the CIWMB
promotes waste management practices
prioritized in the following order:

q Source reduction, including reuse

q Recycling and composting

q Environmentally safe transformation
and land disposal.

In addition to the above waste
management hierarchy, the CIWMB
promotes development and expansion of
secondary material infrastructures . Local
governments frequently cite lack of demand
and end use markets for recovered materials
as a barrier to expanding diversion activities.
The CIWMB recognizes the importance of
creating a strong recycling infrastnicture and
promoting balanced market development
to assist local governments in meeting
AB 939 goals.

Senate Bill 235 complements AB 939.
The Act provides incentives to utilize
postconsumer resins in manufacturing
new RPPCs, while offering compliance
alternatives for RPPCs unable to use
postconsumer material . These compliance
alternatives complement AB 939's source
reduction and recycling goals.

2. Beverage Container Recycling
and Litter Reduction Act of 1986

Known as AB 2020, the Beverage
Container Recycling and Utter Reduction Act
of 1986 established financial incentives and a
system of conveniently located recycling
centers to reduce the amount of beverage

containers being littered and disposed. The
Act's goal is to achieve an overall 80 percent
recycling rate for all aluminum, glass, plastic,
and bi-metal beverage containers (generally
defined as carbonated beverages) and a 65
percent redemption rate for each material
type.

Redemption values currently are two and
one-half cents per container and five cents for
containers 24 ounces or greater (most plastic
beverage containers are in this latter category).
A redemption value encourages consumers to
return beverage containers for recycling and
provides a significant source of revenue for
curbside and drop-off recycling programs.

An increase in both redemption values
and in the number of curbside collection and
drop-off programs, along with heightened
consumer awareness, have contributed to the
growth in plastic beverage container recycling.
Recycling of plastic beverage containers,
primarily polyethylene terephthalate (PETE)
containers, increased from zero percent
before the Act to 64 percent in the twelve
months ending June 1992.

The Department of Conservation
(DOC) is responsible for implementing
and enforcing AB 2020 . As part of this
enforcement, fraudulent acts are punishable
by imprisonment, and violators may be
assessed civil and criminal penalties by the
DOC.

3 . California Minimum Content
Legislation

While SB 235 has implications beyond
market development, it is one of several
laws designed to encourage strong markets
for secondary (postconsumer) materials, and
to complement AB 939 diversion goals . The
Legislature passed, and the Governor signed
into law, other legislation requiring minimum
recycled content for the following four
products:

q Newsprint (AB 1305)

q Glass containers (AB 2622)

q Trash bags (SB 2092)

q Fiberglass insulation (AB 1340).

Page 1-2
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These four bills predated SB 235 and,
thus, established a precedent for RPPC-
oriented legislation. Evaluation of these
related bills is beneficial in assessing
methods for developing regulations for
RPPC program administration . For a review
of each of these four bills, see Appendix F
of this report.

4. Other State and Federal
Packaging Legislation

Although 32 states have considered
legislation regulating rigid plastic containers,
only three states have actually enacted such
legislation. These three states are California,
Oregon and Wisconsin . In addition, the
Coalition of Northeastern Governors
(CONEG) has developed model legislation
calling for reduction in packaging waste for
six material types. The federal government
also is considering establishing national
packaging standards as part of the Resource
Conservation and Recovery Act (RCRA) re-
authorization process.

The Oregon, Wisconsin, and CONEG
efforts predate California's SB 235 and, as
with minimum content legislation, set a
precedent for codifying SB 235 . A review
of these statutory programs, as well as the
CONEG proposal, are discussed in
Appendix G. The RCRA reauthorization
is summarized in Appendix H of this
report.

5. Senate Bill 235 (Hart, 1991)

Senate Bill 235 requires all RPPCs sold or
offered for sale in California to meet one of
several specific waste management or
recycled content criteria beginning January
1, 1995. Two primary goals of this Act are
to: (1) reduce the amount of RPPCs requiring
disposal, and (2) develop markets for
postconsumer plastics.

Senate Bill 235 defines an RPPC as having
the following characteristics:

q Having a relatively inflexible, finite
shape or form

q Containing a minimum capacity of
eight fluid ounces, and a maximum
capacity of five fluid gallons

q Capable of maintaining its shape
while holding other products.

A more specific working definition is
developed in Section II of this report.

a. Compliance Criteria

By 1995, every RPPC sold or offered
for sale in California is required to meet
one of the following requirements:

q Be source reduced by 10
percent relative to a base period,
as measured by package weight
or volume per unit or use of
product

q Be routinely refilled or reused
with the same product at least
five times

q Attain a 25 percent recycling rate
if its primary material is non-PETE,
and 55 percent if its primary
material is PETE, or

q Contain at least 25 percent
postconsumer material.

The source reduction option requires
RPPCs manufactured during the five-year
period, January 1, 1990 through
December 31, 1994, to be source .
reduced as compared to the RPPCs used
for the same product by the same
manufacturer on or after January 1, 1990.
.For new products packaged in RPPCs
introduced in a subsequent five-year
period, the RPPCs will be compared to
the packaging used for the same product
by the same manufacturer on January 1
of the first year of that five-year period.
The source reduction criteria is not
achieved by: (1) substituting one primary
material type for another, (2) increasing
the RPPC weight or volume after January
1, 1991, or (3) altering the RPPC so as to
adversely impact its potential
recydability or ability to contain
postconsumer material .

•
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The reuse option requires a
product's RPPC to be routinely reused
by the consumer at least five times with
the original product contained in the
package . The refill option requires a
product's RPPC to be routinely refilled
by the manufacturer at least five times
with the original product contained in
the package.

The recycling rate option is measured
by comparing the amount3 of all RPPCs
recycled in California to the amount sold
or offered for sale in California.
Mathematically, this concept is
represented by the following fractions:

Recycling Rates

Non-PETE

[Non-PETE RPPCs recycled in CAl
L Non-PETE RPPCs sold in CA Jan%

PETE
[PETE RPPCs recycled in CAl 55%
L PETE RPPCs sold in CA J

In addition to the above recycling
rate measurement, SB 235 allows
product manufacturers to comply based
on the recycling rate of a particular type
or product-associated RPPC . The rate is
as follows:

O 30 percent for a particular type
or product-associated non-PETE
RPPC.

The law does not provide a PETE specific
particular type or product-associated
recycling rate.

Examples of a particular type of
RPPC, as defined in SB 235, include milk
jugs, soft drink containers, or detergent
bottles . A product-associated RPPC is
defined as a brand-specific rigid plastic
packaging line used in conjunction with a
particular generic product line . Tide
laundry detergent is an example of a
product-associated RPPC.
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A final option requires RPPCs to
contain at least 25 percent postconsumer
material as a means to comply with
SB 235. Postconsumer material excludes
scrap and byproducts generated from
and commonly reused in the
manufacturing process.

b . Waivers and Exemptions
This Act specifies a waiver will be

granted from all of the Act's requirements
if either of the following two conditions
exist

O Fewer than 60 percent of single-
family homes in California are
served by curbside collection
programs which include beverage
container recycling, or

O At least 50 percent of a
manufacturer's RPPCs sold
contain at least 25 percent
postconsumer material x)¢ all
of the manufacturer's RPPCs will
comply by January 1, 1996.

As of October 1992, 52 percent of
California's single-family homes were
served by a traditional, source separated
curbside recycling program that
collected plastic beverage containers. 4
Additional information regarding
curbside programs is provided in
Section II of this report.

Senate Bill 235 provides two waivers
from the postconsumer requirement.
A waiver is granted if: (1) an RPPC
cannot meet the postconsumer material
requirement and remain in compliance
with applicable federal or state laws or
regulations, or (2) it is technologically
infeasible to use RPPCs with 25 percent
postconsumer material . Any RPPC
granted one of these waivers must still
meet one of the other compliance
criteria (i .e. source reduction,
reuse/refill, or recycling).

•

	

3 Measured by weight, volume, or number .
Califomia Department of Conservation,
Division of Recycling.
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The following RPPC5 are exempt
from all SB 235 requirements:

q Containers that remain with products
destined for shipment and sale
outside of California

q Containers that store drugs, medical
devices, medical food, or infant
formula, as defined by the Federal
Food, Drug and Cosmetic Act

q Containers that hold toxic or
hazardous products regulated by the
Federal Insecticide, Fungicide, and
Rodenticide Act (FIFRA).

c. Enforcement .

Senate Bill 235 allows the CIWMB
to audit any entity required to certify its
compliance. It also allows the CIWMB
to impose fines and civil penalties and
prosecute fraudulent acts. Entities that
provide false or misleading compliance
evidence to the CIWMB or generally
violate the Act may be assessed up to
$100,000 annually in fines and penalties.
The CIWMB is required to publish an
annual list of fines or penalties levied
against violators.

All collected fines will be deposited
into the Rigid Container Account
established by this Act . Upon
appropriation by the California
legislature, the moneys collected will be
used to assist local government agencies
in developing and implementing RPPC
recyding programs.

d. Funding

Senate Bill 235 does not specify a
funding mechanism. Rather, SB 235
requires the CIWMB to review options

and recommend a method to fund its
RPPC program activities.

e. Reports to Legislature

Senate Bill 235 requires the CIWMB
to complete two reports. Commencing
on January 1, 1993, and annually
thereafter, the CIWMB is required to
publish statewide recycling rates for
RPPCs. Two recycling rates must be
calculated, one for PETE containers and
the other for non-PETE containers.

The second report required by
SB 235 will be submitted to the
LegislatureandGovernor-by March-31,
1993. At a minimum, this report must
address the following:

q Implementation plans,
including methods for certifying
compliance

q Identification of funding options
to support the CIWMB's role in
implementing SB 235

q Recommendations for modifying
SB 235, induding any changes in
the minimum recycled content
compliance criteria and any
suggested changes to the recycling
rate approach for RPPCs with
direct food contact or other
products requiring special
consideration.

The results and recommendations
presented in this conceptual
implementation plan will assist the
CIWMB in preparing the latter report.
Subsequent to submitting this report,
the CIWMB must adopt regulations for
implementing SB 235 by July 1, 1994.
The regulations become effective January
1, 1995 .

•
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B. Conceptual Plan Objective,
• Scope, and Guiding Principles

This conceptual plan is intended to
fulfill the requirements and, therefore, serve
as the basis of the CIWMB's report to the
Legislature and Governor . To integrate
SB 235's complex provisions and develop
implementable regulations, a comprehensive
approach was followed . The issues defining
our approach are illustrated in Exhibit I-1.

1 . Plan Objective and Scope
The primary objective of this plan is to

provide a comprehensive analysis of viable
alternatives for implementing SB 235 that are
consistent with the law's stated objectives.
The scope of this plan is to evaluate
alternative methodologies and present
recommendations for implementing and
administering SB 235 . The following
specific tasks were completed and, when
appropriate, directly incorporated as
components of this plan:

q Research secondary literature, including
industry reports, market research
information, government publications,
and legislative material regarding plastic
packaging and containers

q Examine the volume of plastic packaging
and containers in municipal solid waste

q Assess efforts by industry to reduce the
amount of plastic used in packaging
containers and to recycle plastic
containers sold in California

q Refine the definition of an RPPC for
regulatory purposes

q Clarify which RPPCs are exempt or
waived from SB 235's provisions

q Establish a technical advisory committee
and conduct meetings to discuss issues
relating to SB 235 with representatives
from the private sector, local government,
and environmental advocacy groups

q Confirm the U.S. Food and Drug
Administration's position on the use of
postconsumer plastics in food-contact
containers

q Develop and evaluate methodologies
for measuring source reduction, reuse,
refilling, recycling, and recycled content

q Develop and evaluate prospective
compliance and certification procedures

q Develop and evaluate prospective
enforcement procedures

q Identify specific administrative tasks for
the SB 235 program

q Develop general accounting and auditing
procedures

q Estimate administrative requirements,
including staffing, organization, and
funding needs

q Develop and evaluate alternative funding
methods

q Define specific tasks and resources
required to implement the SB 235
conceptual plan

q Suggest modifications to the Public
Resources Code, if necessary.

2 . Principles Guiding Development
of Conceptual Plan
In developing the framework for this

conceptual plan, we assessed government,
industry, and environmental concerns, and
identified alternative methodologies to make
this plan's recommendations reasonable and
achievable . The intent of this plan is to offer
a flexible approach by providing impacted
entities with viable options to comply and
certify compliance with SB 235.

The following statements reflect the
principles that guided development of this
conceptual implementation plan:

q Maintain an open' process in which
affected parties have similar opportunity
to voice their concerns and provide
technical expertise in the resolution of
specific issues

q Encourage maximum feasible consistency
among SB 235 and other state and federal
waste management legislation

it
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Introduction

q Minimize cost burdens on the
• CIWMB, product manufacturers, the

plastic industry, and consumers, by
establishing a realistic, implementable
regulatory process and taking advantage
of existing programs and policies to the
extent possible

q Maximize flexibility in compliance
while preserving the integrity of
SB 235's intent

q Support source reduction and recycling
as the preferred waste management
techniques endorsed by the CIWMB.

In support of these guiding principles a
Technical Advisory Committee (TAC) was
formed. The TAC, representing a cross-

section of parties impacted by SB 235, was
assembled to provide the CIWMB with
multiple perspectives regarding the Act's
implementation. Included on the TAC are
resin suppliers, container manufacturers,
product manufacturers, distributors,
retailers, reprocessors, recyclers, local
government officials, and environmental
groups. During the course of developing
this plan, TAC meetings were held to discuss
and darify issues relating to SB 235.

Because integrated waste management
is an evolving process, new legislation may
target other packaging materials for similar
reduction goals. This plan incorporates
the versatility and flexibility required to be
adaptable to materials other than plastic.

Page 1-8
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Introduction

C. Report Organization
The conceptual implementation plan

is written to reflect the natural progression
of an RPPC program . Thus, this plan first
defines what is to be regulated, then
develops compliance and certification
requirements, including defining which
entity must comply and certify . Next,
individual administrative issues are
addressed. Finally, a timetable is presented
and recommendations for modifications to
statutory requirements are made . Below is
a summary of each section:

q Section II clarifies RPPCs required
to_comply_with SB 235,as well as
those waived and exempt.

q Section III presents methodologies
for measuring source reduction,
refillable and reusable containers,
recycling rates, and minimum recycled
content as they relate to SB 235.

q Section IV defines the entities
required to comply and certify with
SB 235, and describes certification
requirements .

q Section V addresses RPPC program
administration, including identifying

	

•
and tracking program participants,
providing program assistance and
outreach, monitoring compliance,
assessing fines and penalties, and
distributing Rigid Container Account
funds. A process for reviewing and
granting waivers and exemptions
also is discussed.

q Section VI presents funding
requirements to administer the
RPPC program, reviews alternative
funding sources, and recommends
two funding methods.

q Section VII p-resents an
implementation timeline that
shows tasks, major milestones, and
responsibilities for implementing
this conceptual plan.

q Section VIII suggests
recommendations for modifying
the Public Resources Code.

Additionally, this conceptual implementation
plan includes thirteen appendices.
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DEFINITION AND SCOPE
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II. Definition and Scope of
Rigid Plastic Packaging Containers

Rigid plastic packaging containers
(RPPCs) come in a variety of shapes and
are used to contain a variety of products.
Examples include carbonated beverage
bottles, margarine tubs, egg cartons,
laundry detergent bottles, and motor oil
containers . In addition to having various
shapes and sizes, RPPCs are composed of
one or more resin types that provide
properties which meet different product
and packaging requirements.

The-statutory definition-of RPPC
provided by SB 235 is ambiguous. This
section clarifies which containers must
comply with SB 235 by refining the
definition and providing examples of
RPPCs . Containers which are waived or
exempt from SB 235's requirements also
are clarified in this section.

This section is organized into three
subsections:

A. Rigid Plastic Packaging Container
Definition and Examples

B. Rigid Plastic Packaging Container
Waivers

C. Rigid Plastic Packaging Container
Exemptions.

A. Rigid Plastic Packaging
Container Definition and
Examples

An RPPC is defined by Senate Bill 235 as:

q Having a relatively inflexible finite
shape or form, and

q Containing a minimum capacity of eight
fluid ounces and a maximum capacity of
five fluid gallons, or the equivalent, and

q Capable of maintaining its shape while
holding other products.

As defined above, RPPCs potentially could
include most plastic packaging, such as
bottles, jars, tubs, drums, pails, cups, trays,
hinged containers, baskets, crates, blister

packs, tubes, and bracing . This broad
interpretation of the statutory definition
causes implementation problems because
it is difficult to clearly distinguish and
identify plastic packages as RPPCs . The
following are examples of plastic packaging
that is problematic to recycle or define:

q Multi-material containers (e .g .,
paperboard combined with plastic)
are difficult to determine which
material component is considered
the-primary material-of the package-

q Multi-layered packages (e .g., plastic
cookie tray wrapped in laminated
paper) complicates the identification
of plastic containers because the
plastic portion is not visible

q Blister packs and molded plastic
trays which have irregular shapes
need to be evaluated on a case-by-
case basis to determine their ability
to contain the minimum or
maximum fluid ounces

q Tubes (e.g., toothpaste) are difficult
to determine whether or not they
are considered "rigid" containers.
They are virtually impossible to
recycle because they are typically
composed of multiple resins or
materials.

Because of these complications, it is necessary
to refine SB 235's definition, limiting the scope
to'containers which are of primary concern
and account for the majority of packaging
containers.

A definition of RPPC, summarized in
Exhibit II-1, is better understood by looking
at the components of the term rigid plastic
packaging container. A rigid plastic
packaging container is:

q Relatively inflexible (i .e ., not film)
and capable of containing a specific
fluid volume or its equivalent while
maintaining its original shape or form,
and

•

•
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EXHIBIT 11-1

Components of the
Rigid Plastic Packaging Container

Definition

Rigid:

• Relatively inflexible finite shape
or form

• Capable of
containing eight
fluid ounces to
five fluid gallons,
or equivalents,
while holding
products and
maintaining its
original shape or
form

Packaging:

• Plastic
container sold
containing a
product

• A plastic
container is
considered an
RPPC only
when it is sold
containing a product

Pegs 11-2

Plastic:

• Synthetically produced organic
material, primarily thermoplastic

polymers, which have
a high

molecular weight
and can be molded,
cast, extruded,
drawn, or laminated
into products such
as packaging or
containers

Container:

• Packaging which
holds, stores, or
protects a product
purchased by a
consumer

• Receptacle capable
of closure and
multiple reclosure

y9
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Definition and Scope of Rigid Plastic P ackaging Containers

q Composed of plastic, primarily
thermoplastic polymers, which have
a high molecular weight and can be
molded, cast, extruded, drawn, or
laminated into containers, and

q The plastic container sold which
contains a product and which holds,
stores, or protects the product
purchased by a consumer, and

q Capable of closure and multiple
reclosure.

The phrase "capable of closure and multiple
reclosure" should be included in the working
definition of an RPPC to resolve ambiguity.

RPPCs are confined to minimum and
maximum sizes . These size limitations, along
with various equivalent measures, are
illustrated in Exhibit 11-2, following this
page.

Through research conducted while
developing this conceptual plan and
discussions held with Technical Advisory
Committee members, the definition of
RPPCs was refined to include bottle, bottle-
like, and hinged-containers . Tubs, jars,
pails, drums, and cups' are examples of
"bottle-like" containers that are considered
RPPCs because they are capable of multiple
reclosure .

Examples of RPPCs included and
packaging and containers excluded from

	

•
SB 235 requirements are shown in Exhibit -
11-3, following Exhibit II-2 . This exhibit is
not a comprehensive list, but rather an
illustration of containers included and
excluded. Those plastic containers
considered RPPCs account for
approximately 80 percent of all plastic
container sales . 2 Targeting containers having
the largest market share maximizes
efficiency in SB 235's implementation, while
remaining consistent with its goals.

The packaging and containers excluded
from SB 235 requirements typically have a

_capacity_less_tbaneight fluid ounces or _ __ _
greater than five fluid gallons . Some also are
incapable of maintaining their original shape
after removal of product, are considered
relatively flexible, or are not capable of
multiple reclosure . Furthermore, they
generally represent an extremely small
segment of the plastic container market, each
comprising a small percentage of total plastic
packaging and container sales. Because these
containers are expensive to sort by resin
type, and account for an inconsequential
amount of the waste stream, including these
containers would unnecessarily increase
implementation costs for both industry and
government.

' Cups maybe dosed with a lid and may be
opened and dosed multiple times.

2 Refer to Appendix C for RPPC sales and market
share statistics . •
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EXHIBIT 11-2

Rigid Plastic Packaging Container
Size Limitations

Irmeit

8.0 fluid ounces
or equivalent volume

Liquid Measure Equi,raiiii

8.0 fluid ounces

0.5 pints(b)

0.0625 U.S. gallons

EMP. id p91 W' Igiit~EN g P.

0.522 pounds of water(c)

236 .975 milliliters

0 .237 liters

tIc 1ncF~ Equivatei>

14 .432 cubic inches(e)

v:a

5.0 fluid gallons
or equivalent volume

raid Mies-Uri Equivalent

640 .0 fluid ounces(a)
40 .0 U.S. pints

5 .0 U .S. gallons

etr3cEtluivalent

18,925 milliliters
18.925 liters(d)

yid If

	

!Val

1,154.56 cubic inches

AvoirBuolsWefyl~t 1givaient

41 .7 pounds of water

(a) 128 fluid ounces/U .S. gallon

(b) 16 fluid ounces/pint

(c) Water density: 1 kilograrMiter
2.2046 poundsikilogram

(d) 3.785 liters/U .S . gallon

(e) 1 .804 cubic inches/ fluid ounce

Page 11-4
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EXHIBIT 11-3

Plastic Containers Included and Excluded
from SB 235 Requirements

.
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ne . ,m5g
Which Are Not aft:.

Pt Plastic Packaging Containers
.:,:m<

	

gum: Oft ift0aig

Bottles:
Carbonated beverage bottles, milk

-jugs,-juice-containers, liquor-bottles,
condiment bottles, detergent
containers, personal care bottles

Hinged containers:
Fast-food clamshells, bakery and deli
containers, and egg cartons

Tubs:
Margarine tubs, yogurt containers,
dairy product tubs (i .e . cottage cheese,
sour cream, cream cheese)

Jars:
Condiment jars, skin and health care
product containers, cosmetic
containers

Pails:
Detergent pails, paint cans, garden
supply pails

Drums:
Paint and oil drums

Cups:
Microwave soup containers, to-go
coffee and soda cups

Trays:
Poultry and meat trays, frozen dinner
trays,-and-cookie trays

Tubes:
Toothpaste tubes, and cosmetic and
toiletry tubes (such as body lotions and
hair care products)

Baskets:
Fruit and vegetable baskets

Blister packaging:
Toys, hair care, and automobile
accessory packaging

Crates:
Milk crates

Closures:
Unattached lids and caps

Bracing:
Component packaging for electronic
and audio equipment

) 0
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Definition and Scope of R igid Plastic Packaging'Containers

B. Rigid Plastic Packaging Container
. Waivers

Senate Bill 235 provides four waivers. ,
It grants a temporary waiver from all
requirements if either of two conditions exist:

q Fewer than 60 percent of single-family
homes in California are served by
curbside collection programs which
collect beverage containers, or

q At least 50 percent of a
manufacturer's RPPCs contain
25 percent postconsumer recycled
material, and all the manufacturer's
RPPCs will comply by January 1, 1996
("good faith effort" waiver).

Additionally, the Board may grant
waivers from just the postconsumer material
requirement if either of the following
conditions exist:

q An RPPC containing 25 percent
postconsumer recycled material
would be in violation of FDA, federal,
or state regulations and laws ; or

q It is technologically infeasible to use
RPPCs which contain 25 percent
postconsumer material.

Each of the four waivers is discussed below.

1 . Curbside Collection Program
Coverage Waiver

The primary purposes of this waiver
are to ensure that : (1) an infrastructure
exists to support achievement of recycling
rates required by SB 235, and (2) a
sufficient supply of recovered plastic is
available to provide feedstock for meeting
postconsumer material content
requirements. Therefore, any program
which provides for collection and
processing of materials is consistent with
the intent of SB 235.

Because SB 235 does not define curbside
collection or beverage container, the
CIWMB must define both in regulations
developed for SB 235 . Traditional curbside
collection programs collect only source

• separated materials at single-family homes.
Waste management technology has evolved

and is no longer limited to presorted
material collection . If the purpose of the
waiver is to ensure that a collection
infrastructure exists for RPPCs in California,
then all collection technologies need to be
evaluated. Proposed definitions are
presented in the following paragraphs.

Curbside collection means collection at
single-family homes, by waste haulers or
recyclers, of mixed MSW (unsorted trash),
commingled recyclables (recyclable
materials separated from mixed MSW), or
source separated material (MSW separated
at the household into different recyclable
components), for subsequent transport to
a centralized processing facility or directly
to an end user . Curbside collection
programs include both of the following:

q Curbside recycling program . This is
a regularly scheduled pick-up service ,
at the household for recyclables, such as
containers and newspaper . This collection
system is in addition to regularly scheduled
residential waste collection service and
typically requires specially designed trucks
with separate compartments for each
recyclable material.

q Materials recovery facility (MRF).
Commonly referred to as a MRF, this is
a facility where waste materials, whether
mixed, commingled, or source
separated, are received, separated, and
marketed to reprocessors or end users.
The material may be received from
curbside recycling programs, residential
garbage collection vehicles, commercial
waste collection vehicles, or beverage
container recycling centers . A

'combination of manual and mechanical
sorting stations and other processing
equipment may be used to prepare
recyclables for shipment to markets .3

3 Examples of processing equipment include
conveyors, magnetic separators, glass and can
crushers, granulators, vibrating screens, balers, .
and trommels. A trommel is a large routing
drum with holes in the surface, used to separate
larger materials from smaller ones. This sorting
process eliminates the need to hand pick material
of various sizes, allowing for a cleaner sort
because smaller pieces are not hidden from
larger ones on a conveyor belt.
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Definition and Scope of Rigid Plastic Packaging Containers

Because SB 235 does not explicitly state
that "PETE" or other plastic beverage
containers must be included in the curbside
collection programs, the definition of
beverage container (for purposes of the
curbside collection waiver) could mean any
type of beverage container, including glass
and aluminum . Beverage is defined in
California statute by Assembly Bill 2020
(1986) to include only carbonated beverages,
and not milk, non-carbonated water, juice,
wine, or distilled spirits . Public Resources
Code Section 14504 provides the following
definition of beverage:

"(a) . . .beer and other malt beverages,
wine and distilled spirit coolers,
carbonated mineral and soda waters,
and similar carbonated soft drinks in
liquid form which are intended for
human consumption.

(b) 'Beverage' does not include wine,
or wine from which alcohol has
been removed in whole or in part,
whether or not sparkling or
carbonated.

(c) 'Soft Drink' does not include
100 percent fruit juice to which
carbonation is added ."

Beverage container is defined in PRC
Section 14505 as follows:

"the individual, separate bottle, can, jar,
carton, or other receptacle, however
denominated, in which a beverage is
sold, and which is constructed of metal,
glass, or plastic, or other material, or any
combination of these materials.
'Beverage container' does not include
cups or other similar open or loosely
sealed receptacles ."

Wine, liquor, and other non-carbonated
drink bottles are not included as beverage
containers in AB 2020. For purposes of
SB 235 regulations, the CIWMB should
maintain consistency by using the definition
of beverage container already established by
AB 2020.

Although intended to ensure a recycling
infrastructure for SB 235, the curbside
provision does not fulfill this goal, as is shown
by AB 2020 PETE containers. Recycling of

PETE beverage containers reached 64
percent for the twelve months ending June
30, 1992; however, only 13 percent of the
PETE beverage containers collected came
from traditional curbside recycling
programs. Certified recycling centers,
including those located at supermarkets,
accounted for 82 percent of all PETE
beverage containers recycled . 4 Therefore,
relying on only traditional curbside recycling
programs would not necessarily be sufficient
to ensure that PETE or non-PETE RPPCs will
meet the requisite recycling rates . Also, it is
unlikely that collected postconsumer
materials will be used commonly in the
manufacture of RPPCs . The CIWMB should
consider-modifying-the-statute-and-delete.
this waiver from the Act's provisions.

As shown in Exhibit II-4, following this
page, in April 1993, curbside recycling
programs collecting only PETE beverage
containers served 10 percent of the single-
family households statewide . Another 49
percent of the households are served by
programs which collect PETE beverage and
I-IDPE containers . Therefore, 59 percent of
single-family households in California are
served by curbside recycling programs which
collect plastic beverage containers as defined
in AB 2020. A total of 62 percent of single-
family homes in California were served by
curbside recycling programs which collect
plastic and non-plastic beverage containers.

If the definition of beverage container
adopted in regulation is consistent with AB
2020, the 60 percent coverage requirement
will most likely be met by January 1, 1994, as
required in statute. As additional localities
initiate and fully implement their curbside
collection programs, the percentage of
single-family homes served will increase.
Also, MRFs currently operating and
scheduled to be on-line by 1995 should
compensate for any deficit in reaching the
60 percent requirement.5

Department of Conservation, October 1992.
For the purpose of this conceptual plan, no
attempt was made to estimate the specific
number of single-family homes served by
curbside collection programs which recycle
beverage containers through MRFs.

4
5

•
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EXHIBIT 11-4

Traditional Curbside Recycling Program Coverage
in California - 1992

PETE beverage containers 72 672,274 10%

PETE beverage and HDPE containers 328 3,508,675 49%

Curbside programs collecting PETE 400 4,180,949 59%

No plastic containers 42 210,067 3%

Total curbside programs (b) 442 4,391,016 62%

(a) This calculation uses 7,102,672 single family households statewide

(b) Source : Department of Conservation, April 1993

Page 114

SS



Section li Definition and Scope of Rigid Plastic Packaging Containers

If the definition of beverage container
is expanded to include milk, non-
carbonated water, and juice containers,
single-family households which are
covered by traditional curbside recycling
programs drops to 49 percent (i .e .,
programs that collect PETE and HDPE .
containers) . Although MRFs are included
in the definition of a curbside collection
program, it is doubtful that the 60 percent
coverage would be met by 1995.
Therefore, if the definition of beverage
containers is different from the AB 2020
definition, it is likely no RPPC program will
be implemented in 1995 . However, if the
60 percent is attained in a future year, the
law will-go-into-effect at-that-time.

2 . "Good Faith Effort" Waiver
The "good faith effort" waiver is

granted to product manufacturers who
have demonstrated substantial investment
and progress in meeting the 25 percent
postconsumer material requirement . If
a product manufacturer can substantiate
that at least 50 percent of their containers
sold in California meet the postconsumer
material requirement, and all the
manufacturer's RPPCs will comply with
SB 235 requ irements by January 1996, then
a waiver will be granted to that product
manufacturer.

This particular waiver is only valid
until January 1, 1996, and only for that
specific manufacturer . In developing
regulations, the CIWMB must specify the
documentation required by the product
manufacturer to demonstrate grounds for
this waiver, whether the documentation
should be submitted to the CIWMB (versus
maintained at company offices), and how
proprietary data will be handled. 6

3 . Postconsumer Content
Waivers

The first of two waivers from
postconsumer_ materialrequirements is
granted to RPPCS containing products
whose packaging may be regulated by
another government agency. In this case,
meeting the postconsumer content
requirement may cause an RPPC to be in
violation of existing packaging regulations.
The second waiver is granted to product
manufacturers who demonstrate that it is
technologically infeasible to use 25 percent
postconsumer material in a specific RPPC.

Neither of these two waivers eliminates
the need for an RPPC to meet any of SB
235's other requirements. Therefore, these
waivers from content requirements are not
waivers at all . The CIWMB should modify
the statute to delete this waiver.

Refer to Section IV for certification
documentation guidelines.
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C. Rigid Plastic Packaging Container
Exemptions
Senate Bill 235 exempts from all

requirements any RPPC which:

q is destined for shipment outside
of the State and remains with the
product upon that shipment

q Contains drugs, medical devices,
medical food, or infant formula as
defined by the Federal Food, Drug
and Cosmetic Act, or

q Contains toxic or hazardous products
regulated by the Federal Insecticide;
Fungicide, and Rodenticide Act (FIFRA).

Below is a discussion of each exemption.

1 . Out-of-State Exemptions
Rigid plastic packaging containers

"destined for shipment" outside California
are exempt from SB 235 requ irements.
However, after a product moves from the
product manufacturer to a distributor, the

• product manufacturer may not be aware of
the product's final point-of-sale and if the
container must comply with SB 235.

If an out-of-state distributor sells a
product to an in-state retailer, the RPPC must
comply with SB 235 . However, it is unclear as
to how a product manufacturer would know
the status of an RPPC after it has been
delivered to a distributor. Nonetheless, it is
the product manufacturer's responsibility to
ensure compliance. In more complex
situations, products may cross California
borders several times before eventual sale in
the State. These products also must comply
regardless of whether sale occurs at a retail or
wholesale level . it is recommended that the
CIWMB define a final destination in regulations
as having been sold to the end user.

2. Federal Food, Drug and Cosmetic
Act Exemptions
Senate Bill 235 exempts RPPCs

containing drugs, medical devices, medical
food, or infant formula, as defined by the

•

	

Federal Food, Drug and Cosmetic (FDC) Act.
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However, SB 235 provides no additional
direction regarding how this exemption
should be implemented.

General product types exempt from
SB 235 were identified during development
of this conceptual plan and a list of these
examples is provided in Exhibit II-5, at
the end of this section . The following
subsections summarize issues and
recommendations regarding these
exemptions.

a. Drugs
Drugs are defined in the Federal

Food, Drug and Cosmetic Act (FDC Act)
as products which are all of the
following:

q Recognized in the official
National Formulary,
United States Pharmacopoeia, or
Homoeopathic Pharmacopoeia
of the United States, or any
additional supplement to these
publications, and

q Intended for use in the diagnosis,
cure, mitigation, treatment, or
prevention of disease in man or
animal, and

q Intended to affect the structure
or any function of the body of
man or animal, and

q Intended for use as a component
of any of the above, but does
not include devices or their
components, parts, or accessories:
Drugs, as defined by the FDC Act,

incorporate any product recognized in
the documents referenced above . Listed
in these publications are commonly used
products such as salt, water, sugar, talc,
tanning lotion, and skin cream.

In addition to being listed in one of
the referenced publications, the
product must claim to diagnose, cure,
mitigate, treat, or prevent disease to be
considered a drug. The Federal Food
and Drug Administration (FDA) has a
formal review process for all drugs,

S7
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including over-the-counter (OTC)
drugs. The FDA provides a product
manufacturer a letter of approval to
market and sell a drug. For OTC drugs
containing ingredients which have
received prior approval by the FDA
and are "generally recognized as safe
and effective", federal regulations
outlining the specific conditions,
ingredients, and claims are available.

It is recommended the CIWMB
exempt only those products which
have received an FDA approval letter
or can document consistency between
their product's OTC drug claim and
FDAsequirements . Product
manufacturers who claim an exemption
from SB 235 for a drug must submit a
copy of the approval letter or for an
OTC drug, pertinent pages of
regulations addressing OTC drugs .7

b. Medical Devices

The FDC Act defines a medical
device as an instrument, apparatus,
implement, machine, contrivance, or
implant which is gll of the following:

Cl Recognized in the official
National Formulary or
United States Pharmacopoeia, or
any additional supplement, and

q Intended for use in the diagnosis
of disease or other conditions, or
in the cure, mitigation, treatment,
or prevention of disease, in man
or animal, and

q Intended to affect the structure
or any function of the body of
man or animal.

In addition, a medical device does not
achieve any of its principal intended
purposes through chemical action, nor
is it dependent upon being
metabolized to achieve its intended
purpose .

Although this definition refers to
products recognized in the listed
publications, these products also need
to satisfy the second and third criteria
of intended use. In addition to being
recognized in the referenced publications,
federal regulations (21 CFR 864-890)
developed for the FDC Act further refine
the definition of medical devices to mean
those contained in one of ten major
categories . These general categories are
listed in Exhibit II-5 . In preparing SB 235
regulations, the CIWMB should limit
medical devices to the categories defined
in federal regulations.

c. Medical Food '

The FDC Act, as amended in 1988,
defines medical food as:

O Formulated to be consumed
or administered internally under
the supervision of a physician, and

Cl Intended for specific dietary
management of a disease or
condition for which distinctive
nutritional requirements, based
on recognized scientific
principles, are established
by medical evaluation.

Medical food is food that is consumed
or directly placed in the stomach or
intestines through a tube, or other food
which is used to manage a disease or
medical condition. Sugar-free and low
cholesterol foods are not medical food
unless packaged primarily to be
prescribed and supervised by a licensed
prescribing entity . The CIWMB should
develop regulations which specify that
RPPCS containing medical food which is
internally administered and packaged
specifically as medical food are exempt
from SB 235 requirements . Packaging
containers for foods which can be
consumed for dietary and non-dietary
purposes should not be exempt.

7 Refer to Section IV for a discussion of
certification documentation and procedures.
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d. Infant Formula

The FDC Act defines infant fonnula
to mean food which purports to be for
special dietary use solely as food for
infants because it simulates human milk
or is suitable as a complete or partial
substitute for human milk. Soy bean
based formula used by infants allergic
to animal milk is covered by this
definition. Overall, the scope of
products exempted by SB 235 is limited
here because the definition of infant
formula is quite specific.

3 . Federal Insecticide, Fungicide,
and Rodenticide Act Exemptions

The intent of FIFRA, as administered by
the U.S. Environmental Protection Agency,
is to regulate substances which are "intended,
claimed, or recommended for use" as a

pesticide, or "intended for use as pesticide
after reformulation" . Jurisdiction by FIFRA
is not governed by the toxicity or hazard
risk, but rather by the intended or claimed
use as a pesticide, fungicide, nematicide,
slimicide, rodenticide, or herbicide . Many
other substances such as those regulated by
the Resource Conservation and Recovery
Act (RCRA), Toxic Substances Control Act
(TSCA), and California Code of Regulations
are more toxic and hazardous than FIFRA-
regulated products, but are not exempt
from SB 235 requirements.

Examples of FIFRA-regulated products
exempt from SB 235 requirements are listed
in Exhibit D-6, following Exhibit II-5 . Any
RPPC containing FIFRA-regulated products is
exempt from all SB 235 requirements . The
expressed intent of excluding FIFRA-
regulated products was to ensure SB 235's
requirements would not conflict with
federally-mandated packaging standards.

•
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EXHIBIT II-5
PAGE 1 OF 2

Products Exempt from SB 235 Requirements

Hematology and Pathalogy
Devices

Insulin, codeine,
nitroglycerine, anitbiotios

Aspirin cough/cold
medicine, caffeine tablets,
antacids, and laxatives

Topical acne creams,
sunscreen, and medicated
lotions

Anti-cavity toothpaste and
mouthwash, medicated
shampoo, and
antiperspirant

Cell and tissue culture
products

Pathology instrumentation

Specimen preparation
reagents

Automated, semi-
automated and manual
hematology devices

Hematology kits and
packages

Hematology reagents

Blood manufacturing
products

Immunology and
Microbiology . Devices
(continued)

Anesthesiology Devices

Cardiovascular Devices

Ear, Nose , and Throat
(ENT) Devices

Gastroenterology Urology
Devices

General Hospital and
Personal Use Devices

Serological reagents

Immunological test
systems

Tumor associated
antigen

Monitoring devices

Diagnostic devices

Therapeutic devices

Prosthetic devices

Cardiovascular surgical
devices

Therapeutic devices

Diagnostic devices

ENT diagnostic devices

ENT prosthetic devices

ENT surgical devices

ENT therapeutic devices

Diagnostic devices

Prosthetic devices

Surgical devices

Therapeutic devices

Therapeutic devices

Miscellaneous Devices

Diagnostic devices

Microbiology devices

Immunological lab
equipment
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EXHIBIT II-5
PAGE 2 OF 2

Products Exempt from SB 235 Requirements
(Continued)

Medical Devices
(Continued)

Neurological Devices

Obstetrical and
Gynecological Devices

Diagnostic devices

Surgical devices

Therapeutic devices

Diagnostic devices

Monitoring devices

Prosthetic devices

Surgical devices

Medical Food .

Infant Formula .

Oral electrolyte

Intravenous saline
solution

Soy-based liquid food

• Physical Medicine Devices Therapeutic devices

Diagnostic devices

Prosthetic devices

Therapeutic devices

Page 11-14

(If



EXHIBIT II-6

Federal Insecticide, Fungicide, and Rodenticide
Products Exempt from SB 235 Requirements

•

Pesticide

Fungicide

Herbicide

Rodenticide

Insect sprays
Slug and snail control poison

Fungi control sprays

Weed killer
Grass killer

Rat poison
Gopher poison
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III . Compliance Requirements for
Rigid Plastic Packaging Containers

Senate Bill (SB) 235 requires every rigid
plastic packaging container (RPPC) sold or
offered for sale in California to be source
reduced, reused or refilled, recycled, or
made with postconsumer material . This
section describes these compliance
requirements and develops alternative
methodologies for measuring compliance
under each option . In addition, this section
proposes two new compliance options: a
tradeable credits program and a licensing
fee program .

	

-

The following principles guided the
development of the recommended
compliance measurement methodologies:

q Provide for consistency with existing
Federal Trade Commission guidelines
on environmental marketing and
pending federal legislation on solid
waste management, when possible

q Utilize existing data, when possible,
and provide alternative options to
maximize flexibility for product
manufacturers l

q Ensure adequate documentation
exists for measuring compliance

q Place responsibility for measuring
compliance on product manufacturers

q Minimize CIWMB program
administration costs.

A compliance monitoring system should be
flexible to minimize costs . Therefore, the
recommended measurement options should
be easy to implement and should have
relatively low implementation costs.

This section is organized as follows:

A. Requirements and Guidelines
Applicable to All Compliance Options

B. Source Reduction Requirements

C. Reuse and Refill Requirements

Refer to Section IV for discussion and definition
of product manufacturer.

D. Recycling Rates Requirements

E. Postconsumer Content Requirements

F. Alternative Compliance Options.

A. Requirements and Guidelines
Applicable to All Compliance
Options

Several general criteria apply to all of the
Act's compliance options . These criteria
include providing a grace period for dew
products, using national sales data, and
allowing avenging across different RPPC
packaging lines . In addition, the proposed
measurement methodologies generally follow
guidelines established by other agencies;

1 . Requirements Common to
All Four Compliance Options

By January 1, 1995, all products sold in
RPPCs in California must comply with
SB 235. It is recommended that products
packaged in RPPCs introduced into
California's marketplace for the first time
on or after January 1, 1995 be allowed twelve
months before they are required to comply
with the Act . This provision allows product
manufacturers one year to determine their
product's success in the marketplace and,
therefore, avoids discouraging test
marketing or trial products . In addition,
this one-year grace period provides the
product manufacturer with sufficient time
to determine the best compliance option
and to document compliance.

Product manufacturers should be
allowed to document compliance based on
national RPPC data. For example, if a product
manufacturer's RPPC packaging line sold
throughout the United States contains 25
percent postconsumer material, the product
manufacturer should not need to account for
only those RPPCs that are sold in California
to substantiate compliance . If a product
manufacturer is required to estimate product

•
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Compliance Requirements for Rigid Plastic Packaging Containers

sales in California to document compliance,
an estimate may be obtained by multiplying
total national product sales by the proportion
of the U.S. population living in California.
This avoids product manufacturers from
having to develop extensive tracking
mechanisms that do not currently exist.

Public Resources Code Section 42310
states that RPPCs on average must meet one
of the Act's waste management criteria.
Individual RPPCs may have small deviations
in their level of compliance (e .g., one may
be source reduced more than 10 percent,
another may be source reduced less than
10 percent) . As long as the average across a
valid random sample of an RPPC's packaging
line supports the product manufacturer's
compliance claim (e .g., source reduced by
10 percent), it should not be necessary for
each individual RPPC to be in compliance.

Product manufacturers also should be
allowed to combine multiple RPPC
packaging lines for determining compliance . 2
Avenging should only be performed within a
single compliance option, not among
multiple compliance options . Averaging
among compliance options would require
that weighting factors be developed to equate
multiple criteria . Development of these
weighting factors could be perceived as
arbitrary. Also, the law already provides
ample flexibility with its four compliance
options.

2. Consistency with Preexisting
Statutes and Guidelines

Review of federal and state guidelines
and regulations on environmental labeling
and marketing suggests that the measurement
options and certification procedures
should be consistent with preexisting laws.
Consistency helps product manufacturers
avoid conflict with regulatory requirements
established by other states or federal
agencies.

A packaging line consists of RPPCs with a
specific size and shape used to contain a single
brand and type of product. This differs from a
product line, which refers to a specific brand
and type of product contained in RPPCs,
regardless of their ssize nr shave .

The only other state with legislation
similar to SB 235 is Oregon . As of February
1993, the Oregon Department of
Env ironmental Quality had not yet
determined how each compliance option
would be measured.

The Federal Trade Commission (FTC)
has issued discretionary guidelines
concerning the use of environmental
marketing claims.3 The FTC guidelines
clarify which environmental claims are
considered deceptive or misleading under
existing federal truth-in-advertising legislation.
However, FTC guidelines do not preempt
state law. Where appropriate, the FTC
guidelines were considered in the
development of SB 235 measurement
options.

Product manufacturers complying with
SB 235 may wish to make environmental
claims, such as the recycled material content
or recycling levels met by their RPPCs . The
FTC guidelines provide four general principles
applicable to all environmental claims:

0 Qualifications or disclosures should
be sufficiently dear and prominent
to prevent deception

0 Claims should make dear whether
the asserted environmental attribute
refers to the product, the product's
packaging, or a portion or component
of the product or packaging

0 Claims should not explicitly or
implicitly overstate the environmental
attribute

0 Comparative claims should be
sufficiently clear to avoid consumer
deception, and the advertiser
should be able to substantiate the
comparison.

The CIWMB should develop regulations
for SB 235 which are as stringent as those
required by the FTC. If this occurs, it is
anticipated that environmental claims relating
to California's SB 235 will not place product
manufacturers in the position of making
questionable environmental marketing claims.

3 Guides for the Use of Environmental Marketing
Cairns, FTC, July 28, 1992.

•
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	 Section	 III	 Compliance Requirements for Rigid Plastic Packaging Containers

B. Source Reduction Requirements

A source reduced container is defined in
Public Resources Code (PRC) Section 42301
as "a rigid plastic packaging container for
which the package weight or package
volume per unit or use of product has been
reduced by 10 percent" . Source reduction
is measured by one of the following:

q For RPPCs manufactured in the five-
year period, January 1, 1990 through
December 31, 1994, the packaging
used for the same product by the
same manufacturer on and after
January 1, 1990, or

q For RPPCs manufactured during
each subsequent five=year period"
commencing January 1, 1995, the
packaging used for the same
product by the same manufacturer
on January 1 of the first year of that
five-year period. 4

Also, SB 235 states that an RPPC which
has been source reduced by one of the
following methods is not considered a
source reduced container:

q Substituting a different material type
for the material which previously
constituted the principle material
of the RPPC

q Increasing the RPPC's weight or
volume per unit or use of product
after January 1, 1991

q Altering the package design to
adversely affect the potential for
the RPPC to be recycled or made
of postconsumer material.

An RPPC is not considered source
reduced if the reduction was achieved by
switching from plastic to another material
type (e .g., from plastic to paperboard) . If
such a substitution is made, this container
is no longer considered an RPPC . A
switch from one resin type to another
(e.g., substituting HDPE with PETE)

4 Five-year periods are each subsequent five years
beginning in 1995 . For example, 1995-1999, 2000-

2004, and 2005-2009 are established by 5B 235 as
five-year periods.
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0
resulting in 10 percent source reduction may
receive source reduction credit, so long as
the new RPPC is not less recyclable or less
able to contain postconsumer resin.

If a product manufacturer intentionally
increases the RPPC weight or volume per
unit or use of product and later reduces that
RPPC's weight or volume, the RPPC appears
to be source reduced. However, the product
manufacturer will not be given source
reduction credit.

An RPPC which is source reduced by
changing to a material that adversely impacts
the ability of an RPPC to be recycled or be
composed of postconsumer material (e .g., a
change from a .singleto-a_multi-resin container)
is not considered to be in compliance. This
type of material change hinders the
development of plastics collection, sorting,
and reprocessing technologies.

1 . Source Reduced Containers ,

To determine source reduction, a baseline
year must be established to calculate RPPC
weights or volumes prior to source reduction.
This baseline then is compared with the weight
or volume of the RPPC5 required to be in
compliance. These baseline years are established
by SB 235 and are shown in Table III-1.

Table III-1
Baseline Year Used to Calculate
Average RPPC Weight or Volume

Prior to Source Reduction

Five-Year Period in Which
Compliance is Sought
with Source Reduction

1995- 2000- 2005- 2010-
1999 2004 2009 2014

Existing RPPCs
(Manufactured

1990 Ca) 1995 2000 2005

1/1/90 - 12/31/94)

New RPPCs
(Manufactured

1995 (a) 1995 CO 2000 2005

1/1/95 - 12/31/99)

New RPPCs
(Manufactured

n/a 2000( a) 2000[4 2005

1/1/00 . 12/31/04)

(a) or first full calendar year of production .
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Compliance Requirements for Rigid Plastic Packaging . Containers

a. Products in RPPCs
•

	

Manufactured Before 1995

If by January 1, 1995 an RPPC is source
reduced at least 10 percent from the same
RPPC manufactured on or after January 1,
1990 (or the year in which the RPPC was
first introduced after January 1, 1990), it is
in compliance with the Act for the
following five-year period, January 1,
1995 to December 31, 1999. Product
manufacturers certifying compliance
with source reduction in 1995 must
redetermine compliance in the year 2000.

For RPPCs continuing to comply with
the source reduction requirement in a
subsequent five-year period' (e .g., 2000
through 2004), an additional 10 percent
reduction would have to occur in the
previous five-year period, 1995 through
1999 . Therefore, though an RPPC is
source reduced 10 percent by January 1,
1995, it must be source reduced by an
additional 10 percent in each subsequent
five-year period to be in compliance for
the following five-year period.5

The 10 percent source reduction may
actually occur anytime during the prior
five-year baseline period . For example,
an RPPC manufactured in 1990 may be
fast source reduced in 1992 . If no other
change in the RPPC is made between
1995 and 1999, it is in compliance for
the entire five-year period 1995 through
1999. It is in compliance because the
RPPC sold in 1995 already had been
source reduced compared to the RPPC
manufactured in 1990 . An example of an
RPPC continuing with source reduction
compliance is shown in Figure III-1.

. An RPPC can be source reduced at any
time during a given five-year period and
is in compliance from that year until the
end of the following five-year period.

Although an RPPC is in compliance
using the source reduction option, it
does not need to continue using this
compliance option. These RPPCs could
subsequently comply under any other
option provided in the Act.

5 Refer to Appendix D for a discussion of
source reduction limitations .

Source Reduction Compliance
Five-Year Periods

1990-04

	

199509

	

200600

	

20054'9.

RPPC

RPPC
Source
Refixed

Compliance•
Obi

RPPC
Source

RPPC Compliance

RPPCReduced , . .

	

.
RPPC
Source
Redsad

Compliance

Figure III-1

	

Source redumon can occur at any time during
five-year period . At the end of each RPPC
compliance period (represented by the
arrowhead), compliance must be redetermined.

Those RPPC5 that previously complied
using another compliance option, but
later will comply using source reduction,
must use the first year of the five-year
period in which source reduction occurs
as a baseline . A source reduction of
10 percent must occur by the end of that
five-year baseline period to be considered
in compliance throughout the next five-
year period.

b . New Products In RPPCs
Manufactured On or After 1995

Rigid plastic packaging containers
holding new products that enter the
marketplace on or after January 1, 1995
have until the end of the current five-year
period (December 31, 1999) to comply
with source reduction requirements.

;For example, if a product manufacturer
introduces a new product in an RPPC on
January 1, 1996, the product manufacturer
has until December 31, 1999 to comply
with SB 235's source reduction
requirement . If this product
manufacturer is audited by the CIWMB
in 1997 (i .e., the CIWMB requests
certification documentation 6) and is not
yet in compliance but will be by 1999, the
product manufacturer should be required
to submit to the CIWMB a formal

6 Refer to Section IV for certification procedures.
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Section III Compliance Requirements for Rigid Plastic Packaging Containers

statement of its intent to comply using
source reduction. If the RPPCs are found
non-compliant by the end of the five-
year period, the product manufacturer
would be in violation of the Act.

If an RPPC first enters the
marketplace between January 1, 1995
and December 31, 1999 and is
subsequently source reduced by 10
percent within that five-year period, the
RPPC is in compliance with the Act
through the subsequent five-year period
(January 1, 2000 through December 31,
2004). However, if the product
manufacturer wishes to maintain
compliance based on source reduction,

-an additional-10-percent source-
reduction must occur in each subsequent
five-year period. Figure III-1 illustrates
compliance periods for new RPPCs.

New RPPCs may contain products
which are comparable to existing
products or which are entirely new (no
comparable products exist).
Furthermore, the RPPC itself may be
an innovative packaging design not
comparable to existing RPPCs. An
example of comparable products is a
new brand of laundry detergent,
shampoo, or soda which is stored in
similar RPPCs. An example of an
entirely new product could be one
which was previously sold only in glass
containers (e .g., peanut butter). An
example of an innovative RPPC is
concentrated laundry detergent bottles.

Source reduction of new RPPCs
should be measured against:

q The average weight of similar,
non-source reduced RPPCs
used for comparable products,
or

O The average weight of the
newly introduced RPPCs over
the course of its first year in
the marketplace.

For RPPCs containing innovative
products that cannot be compared to
existing products in RPPCs, the latter
option must be used .

c. Packaging Line and Company-
Wide Approach

Source reduction may be achieved on
an individual RPPC basis (packaging line
approach) or across multiple packaging
lines (company-wide approach) . For the
packaging line approach, an RPPC with a
particular size and shape used to contain a
specific brand and type of product must
be source reduced to comply.

The following is an example of the
packaging line approach. A product
manufacturer sells its product in an RPPC
which weighs 200g and contains 10
applications of product. The product
manufacturer source_reduces_this RPPC 10
percent by weight to 180g 1200g — (10% x
200g) = 180g]. If the source reduced RPPC
contains the same number of applications
(i .e ., 10 applications) as did the original
container, this RPPC complies with SB
235's source reduction requirement . If
the number of applications decreases to
nine applications, the packaging used per
use or unit of product does not change,
and the RPPC is not considered source
reduced.

Under a company-wide approach,
source reduction is measured across
multiple packaging lines . A particular
RPPC line may be source reduced by
more than 10 percent, and another RPPC
line may be source reduced by less than
10 percent. Under a company-wide
approach, a manufacturer is allowed to
distribute excess source reduction credit
to other packaging lines which do not
meet the source reduction requirement.
As long as a company's RPPCs in
aggregate are source reduced by at least
10 percent, the product manufacturer is
in compliance. If a product manufacturer
chooses to comply using the source
reduction option for only some of its
packaging lines, the remaining packaging
lines must comply with one of the Act's
other options.

An example of the company-wide
approach is as follows . A product
manufacturer produces five products
(A, B, C, D, and E), and 100 cases of each

•
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product are sold in California annually.
•

	

Each product is sold in just one size
RPPC; thus, there are five packaging
lines. One case of RPPCs weighs 100g.
The annual weight of RPPCs used for
each of the five product lines is 10,000g
K100g/case) x (100 cases) = 10,000g1 ..

A 10 percent weight reduction for
one year of sales requires a reduction of
1,000g (10,000g x 10% a 1,000g) per
packaging line, or 5,000g in total across
all five packaging lines . If RPPCs for
Product A are source reduced 50
percent by weight, this corresponds to
an annual reduction of 5,000g (50% x
10,000g = 5,000g) . This one packaging
line then provides the entire net
reduction (5,000g) required for all five
packaging lines . Thus, all five packaging
lines are in compliance with SB 235's
source reduction provisions although
only one packaging line was actually
source reduced.

Company-wide averaging diverts
the same amount of plastic scrap from
the waste stream as would occur if each
RPPC line complied individually . The
advantage of allowing a company-wide
approach is that product manufacturers
can direct their resources to RPPCs
which have a greater potential for
source reduction.

d . Source Reduction Credit for
Package Elimination or
Material Substitution
A product manufacturer may

completely eliminate a product's RPPC
packaging, resulting in 100 percent
source reduction .? In this case, the
product line will receive a 100 percent
source reduction credit which can be
applied to other RPPC packaging lines.
This source reduction credit is valid only
in the five-year period in which the

If the elimination of an RPPC is actually a
material substitution (e.g ., substituting
paperboard for plastic), this product packaging

•

	

is not considered source reduced and the new
package is not an RPPC.

package was eliminated and cannot be
carried over into subsequent five-year
periods.

Source reduction may occur by
switching from rigid to flexible plastic
(e.g., from HDPE to flexible LDPE) . This
type of resin substitution makes the
container flexible and, thus, no longer an
RPPC. Although this product line is no
longer stored in an RPPC, the product
line may receive source reduction credit
for that five-year period if the resin
change does not make the package less
recyclable or less able to contain
postconsumer material . This credit may
be applied towards other packaging
lines. Currently, most flexible packaging
is both less recyclable and less able to
contain recycled material . Therefore, a
switch from rigid to flexible packaging
resulting in a weight reduction may not
necessarily result in source reduction
credit. The CIWMB should make source
reduction determinations on a case-by-
case basis.

e. Recommended One-Time
Source Reduction Provision
Requiring RPPCs to achieve additional

source reduction in subsequent five-year
periods makes the source reduction
compliance option more difficult to
maintain . The other three compliance
options need be achieved only once and
then maintained . Because it will be
relatively difficult to continually source
reduce an RPPC, product manufacturers
may be reluctant to use this option .8
Therefore, it is recommended that the
CIWMB review this relatively stringent
source reduction requirement and
pursue legislation requiring RPPCs to be
source reduced by 10 percent only once
and maintained, making source
reduction compliance similar to the
other options.

8 Technical Advisory Committee members stated
that continuous source reduction eventually
impacts package and product integrity, and,
therefore, would not be viable.

7
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Section	 III	 Compliance Requirements for Rigid Plastic Packaging Containers

2 . Calculating Source Reduction

The Act specifies that source reduction
is measured by RPPC weight or volume per
unit or use of product. Regardless of the
technique used to achieve source reduction,
each results in using proportionately less
material per unit or use of product.9 To
comply with the source reduction
requirements, an RPPC's weight or volume
per unit or use of product must be reduced
by at least 10 percent.

Measuring source reduction by volume
is more difficult than measuring source
reduction by weight. Volume depends on
the space occupied by the RPPC, not the
volume -of-product-stored-by-the-RPPC:
Volume occupied by RPPCs may be
measured by: (1) the number of RPPCs
which fill a standardized box (i .e ., Gaylord),
or (2) water displacement.

Volume based on the number of RPPCs
occupying a Gaylord box will vary greatly
depending on how the RPPCs are placed in
the box and how the RPPCs are compacted.
This method of volume measurement
would require the RPPCs to be either all
uncompacted or compacted at the same
rate to obtain valid results . For example,
approximately 343 uncompacted, 2-liter
PETE soft drink bottles fill a Gaylord box,
whereas 686 compacted, 2-liter PETE soft
drink bottles fill a Gaylord box .lo Because
results vary greatly depending on the
degree of compaction, this measure is
unreliable.

Volume based on water displacement
requires the RPPC to be immersed in water.
The amount of water displaced is equal to
the RPPCs volume . Although the results of
this method are more reliable than the
Gaylord method, water displacement
measurement requires the CIWMB to
establish consistent measurement systems
throughout California. To minimize costs
and simplify RPPC program administration,

Refer to Appendix D for examples of specific
source reduction techniques.
Based on conversion factors in Postconsumer
Plastics: Densitites, Weights and Sizes;
Christiansen & Associates, March 13, 1990 .

it is recommended that source reduction be
measured by weight, not volume.

The Act is fairly specific regarding how
to measure a source reduced container.
Based on the Act's language, the following
equation for a single packaging line
(packaging line approach) was derived:

Percent

	

L
	CUJU)source reduced

	

s
per packaging -

	

W

	

x 100

unit

	

(U° 1

Where:

WB- average weight of	 baseline -
RPPCs11

U B	units or uses of product per
baseline RPPC

average weight of source
reduced RPPCs

Us

	

units or uses of product per
source reduced RPPC.

Units of product might include ounces
or grams for weight measurements and
fluid ounces or liters for volume
measurements . Uses of product should be
the number of servings or applications per
RPPC. Units or uses should be measured
by weight for solids, volume for fluids, or
number for discrete products (e .g., three
tennis balls).

Because labeling laws require many
products to contain servings information
on a label, use information may be easier
to substantiate for these specific products.
If the product does not specify use or
servings, then the number of uses or
servings cannot be used to verify source
reduction . These product manufacturers
may substantiate source reduction on a per
unit basis . If units per product are not
provided on an RPPC's label, the number
of units can be determined by measuring a
statistically representative number of
RPPCs.

11 Baseline refers to RPPCs prior to being source
reduced.

9
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Option 1 : Physically Measure
RPPCs

One method is to physically measure
each RPPC's weight or volume. A statistically
valid random sample may be examined to
determine average weight . The "sterile"
weight (that is, without labels, lids, product,
or residue) of an empty RPPC should be
measured . Most container and product
manufacturers routinely weigh RPPCs during
the production process . Container
manufacturers do this to ensure they are
within the RPPC specifications. Product
manufacturers weigh empty containers to
ensure appropriate product fill.

For products which do not have units or
•

	

use information, and which have not been
concentrated, source reduction can be
calculated by using product volume or weight
as a substitute for units or uses of product.
For example, a household cleaning product is
packaged in a 10-ounce RPPC weighing 100
grams. The product manufacturer source
reduces this RPPC to weigh 90 grams, while
still containing 10 ounces of the household
cleaner. This RPPC is considered source
reduced because it weighs 10 percent less
and contains the same amount of product.

The formula for determining source
reduction across multiple packaging lines
(company-wide approach) is as follows:

[1P(P) —a(us)
zpC~J

Number of packaging
lines complying with

source reduction

Where:
P w each packaging line

complying with the source
reduction requirement.

The following are alternative
methodologies for obtaining RPPC weight
or volume information:

O Physically measure RPPC weight
or volume

q Use container specifications .

Option 2. Use Container
Specifications

The average weight or volume of source
reduced or baseline RPPCs may be obtained
from RPPC specifications . Container
specifications show the average weight for
each type of RPPC and may show the
standard deviation of weight for a particular
type of RPPC used by a product
manufacturer.

Recommendation
Each methodology is acceptable and,

therefore, the product manufacturer may
choose either option . However, it is
advisable that the same method be used to
measure the weight (or volume) of both the
baseline and source reduced RPPC.

Percent
source reduced

over multiple
packaging lines

x 1co

•
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Section	 III	 Compliance Requirements for Rigid Plastic Packaging Containers

C. Reuse and Refill Requirements
Reusable and refillable RPPCs are defined

in Public Resource Code (PRC) Section 42301
as

with product subsequently sold in
another package . 1 2 A package

	

•
should not be marketed with an
unqualified refillable claim if it is
up to the consumer to find new
ways to refill the package."

The FTC guidelines provide an example
of both reusable and refillable container
claims. The FTC analyzes these claims and
determines if the claims are consistent with
their guidelines.

In the reusable RPPC example, the FTC
determined that the claim "handy refillable
container" was not deceptive because the
manufacturer also sells a large-sized refill

-container: The refill package indicates that
the consumer is expected to use it to
replenish the smaller parent container.
Also, the manufacturer sells the large-sized
refill container in the same market areas
where it sells the small parent container.13

For an example of the term "refillable",
the FTC determined that the claim of
"refillable x times" is deceptive when there
is no means for collecting and returning
these containers to the manufacturer for
refill . Because the manufacturer in this case
did not establish a collection program, the
claim was unqualified.

The reuse and refill measurement
options developed below are consistent
with the FTC guidelines . Consistency helps
product manufacturers avoid conflict with
regulatory requirements established by
other states and the FTC.

2 . ,Reusable Containers
A reusable RPPC is to be routinely

replenished five times by consumers with
the same amount of product applications
originally stored in the parent container.
Because routinely means 50 percent of all

12 This second requirement, that the consumer
'refills' the package with the same product
subsequently sold in a refill package, is defined
by SB 235 as 'reusable.' Thus, the term 'refill' is
used interchangeably by the FTC to mean either
reused or refilled.

13 Under SB 235 definitions, this is an example of
a reusable container.
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1 . Federal Trade Commission
Guidelines
The FTC guidelines do not distinguish

between reusable and refillable containers.
Reusable, parent RPPCs which are "refilled"
by consumers, and refillable RPPCs which
are "refilled" by product manufacturers, are
both considered "refillable' containers by
the FTC.

The FTC provides the following guidance
to product manufacturers making "refillable"
claims:

"It is deceptive to misrepresent,
directly or by implication, that a
package is refillable . An unqualified
refillable claim should not be
asserted unless a system is provided
for: (1) the collection and return of
the package for refill, or (2) the later
refill of the package by consumers

"'Reusable package' means a rigid
plastic packaging container which
the board determines is routinely
reused by consumers at least five
times to store the original product
contained by the package ."
"'Refillable package' means a rigid
plastic packaging container which
the board determines is routinely
returned to and refilled by the
-productmanufacturer_at least five
times with the original product
contained by the package ."
The term "routinely" is not defined in

statute, but should be defined in regulations
for SB 235 to mean 50 percent or more of all
containers sold by a product manufacturer.
This interpretation is consistent with the
proposed Resource Conservation and
Recovery Act amendments (HR 3865, Swift)
and translates into 100 percent of all RPPCs
being reused on average two and one-half
times. This interpretation of routinely will
be applied throughout this subsection .

S

•
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RPPCs, this translates into all RPPCs in a
packaging line being reused at least 2 .5 times
(total RPPCs x 5 reuses x 50% = 2 .5 reuses).
Therefore, to comply with the reuse criteria,
reusable RPPCs must be routinely reused by
a consumer, on average, at least 2 .5 times to
replenish the original product contained by
the parent RPPC. Based on statute and
recommendations made in this section, an
RPPC is reusable ifl of the following
conditions are met:

q All RPPCs sold are reused on
average at least 2 .5 times

q A system is established to facilitate
the reuse of parent RPPCs

q RPPCs are clearly marked as
reusable

q Product refills are available where
parent containers are sold

q Product refills dearly indicate
the consumer is expected to refill
the parent container

q Containers used to replenish the
• original product in the parent

container produce less packaging
waste per unit or use of product
than the original parent container.
Product manufacturers document reuse

by showing that overall product refill sales
occur at 2 .5 times the sales of the parent
containers. Other evidence, such as consumer
surveys, may be used to substantiate reuse
claims. It is not necessary that the product
refill also be packaged in an RPPC.

A product manufacturer selling a variety
of products in RPPCs should be allowed to
combine the results of each packaging line to
achieve compliance . As long as the average
reuse rate for all packaging lines complying
by the reuse criteria is at least 2 .5 times, then
all those RPPCs would be in compliance.

3 . Calculating Reuse
The measurement period for calculating

reuse should reflect the time required to
reuse the RPPC 2.5 times . Because products

• vary by type .and application, some RPPCs
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will require more than one year to be reused
2.5 times. Product manufacturers wishing to
use a measurement period other than a
calendar year will need to determine the
average time to reuse its RPPC 2 .5 times.
The product manufacturer should have
documentation available as to how the
measurement period for such an RPPC was
calculated.

Below are two measurement options to
calculate the number of times an RPPC is
reused by a consumer. To comply, the
average number of reuses per container
must be at least 2 .5 reuses.

Option 1 : Measurement Based on
Number of Containers

Average reuse per RPPC may be
calculated for a single packaging line by:

Average r

	

Number of
reuse per _ rproduct refill packages sold 1

parent

	

I
L

	Number of

	

X
N

container

	

parent RPPCs sold

Where:
N = the number of refill

packages required to
replenish the original
amount of product stored
in the parent container

Both the numerator and denominator use
the total quantity sold during a given year or
measurement period.

To calculate reuse across multiple
packaging lines, product manufacturers
should use the following formula:

Number of
~P rproduct refill packagessoldl 1

Average

	

I
L

	Number of

	

J X N
reuse per ms	parent RPPCs sold

parent

	

Number of
container

	

packaging lines
complying with reuse criterion

Where:
P = each RPPC packaging line

complying with the reuse
criterion.
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If data for the reuse numerator, number
of product refill packages sold, are not
available, the following formula can be used:

Number

	

(Volume of product sold)
of product

	

- (Volume in parent containers sold)
refill

	

Weighted-average volume
packages sold L . per parent container sold ki

This methodology is relatively accurate
because the calculation is based on
equivalent number of uses per container
and, thus, provides for product volumetric
differences. However, this formula is biased
towards smaller containers . Because smaller
containers need to be refilled more often by
consumers, product manufacturers selling
more small=ized reusable containers will-
have higher average reuses per container.
Also, this formula does not compensate for
container size differences.

Option 2: Measurement Based on
Volume of Product

Average reuse per RPPC for a single
packaging line also can be calculated by:

Average

	

Volume of product
reuse per -

	

sold as refills
parent

	

Volume of product
container

	

sold in parent containers

Equivalent product concentrations must be
used for both the refill and parent container
products. Volume may be measured in fluid
measurement units, such as gallons.

The numerator, volume ofproduct sold
as refills, may be calculated by determining
the total volume of product sold and
subtracting the total volume of product sold
in parent containers . 15 The denominator,
volume ofproduct sold in parent containers,
is the aggregate volume of product sold in
parent containers in a given year or period.

The weighted-average volume per parent
containers sold is determined by dividing the
aggregate volume of product sold in parent
containers by the aggregate number of parent
containers sold.

This formula is:
Volume

	

Volume

	

Volume of
of product -

	

of product_ product sold in
sold as refills [ ( sold ) (parent containers

Reuse across multiple packaging lines can
be determined by:

r Volume of product

EP
	 sold as refills

Average Volume of product
reuse per

	

sold in parent containers
parent

	

Number of
container

	

packaging lines
complying with reuse criterion

Where:

P = each RPPC packaging line
complying with the reuse
criterion.

When the refill for a product is
concentrated,_requiring_dilution_for consumer
use, the volume of the concentrated refill is
not equivalent to the original, diluted product
sold in the parent container . In calculating
volume, the manufacturer's recommended
diluted volume should be used . For example,
a fabric softener refill is sold in a triple-
strength concentrated form . The volume of
this refill package is much smaller than the
parent container; therefore, the diluted
product volume of the refill should be used
to measure reuse (in this example, three
times the labeled volume of the refill) . If the
product is a solid material or a discrete item,
volume can be calculated by using weight per
unit or use of product.

Recommendation

Because both options provide relatively
accurate results, either measurement
methodology may be used by a product
manufacturer. As long as the product
manufacturer can adequately document and
substantiate its reuse calculations, reuse per
container can be based on number of
containers or volume of product.

4. Refillable Containers

A refillable RPPC is to be routinely
replenished five times by product
manufacturers with the same amount of
product applications originally stored in the
container. Because routinely means 50
percent, this translates into all RPPCs in a
packaging line being refilled on average 2.5

14

15
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times (total RPPCs x 5 refills x 50% - 2 .5
• refills) . Therefore, to comply with the refill

criterion, the original RPPCs must be
routinely returned to and refilled by the
product manufacturer, on average, at least
2.5 times with the original product contained
by the package . Based on statutory language
and recommendations in this section, an
RPPC is refillable if it meets Al of the
following conditions:

q All RPPCs sold. are returned on
average at least 2 .5 times to the
product manufacturer for refilling
with the original product

q A system is established to facilitate
the return, collection, and refill of
RPPCs

q Marketing of the product
promotes the return of RPPCs
by consumers, and the intent of
the manufacturer is to encourage
refill of its RPPCs

q RPPCs are dearly marked refillable.
A product manufacturer selling a variety

of products in RPPCs may combine the
results of multiple packaging lines to achieve
compliance. Particular packaging lines may
have average refill rates greater or less than
2.5 times. As long as the average refill rate
for specific packaging lines complying with
the refill criteria is at least 2 .5 times, all those
RPPCs are in compliance.

5. Calculating Refilling
The measurement period for calculating

refills should reflect the time required to
refill the RPPC 2.5 times . However, as with
reusable RPPCs, the time period applicable
to refill containers 2 .5 times may be longer
than one calendar year. If an RPPC is
expected to be refilled over periods longer
than one year, the time period for
measuring refills should be adjusted
accordingly. The product manufacturer
should provide documentation as to how
the measurement period was calculated.

Below are two measurement options to
calculate the number of times an RPPC is•
refilled by a product manufacturer with the

original product. To comply, the average
number of refills per container must be at
least 2 .5 refills.

Option 1: Measurement Based on
Number of Containers

The first measurement option is based
on tracking each individual container by
its serial number and counting the number
of times it is refilled by the product
manufacturer . This container tracking
system could require bar coding and
scanning equipment.

While this option provides detailed
information on the lifecycle flow of each
RPPC and how often an RPPC is being
refilled, it requires manufacturers to invest in
specially-designed equipment and establish
new accounting procedures. Because
tracking individual RPPCs could be
prohibitively expensive, this methodology
is not recommended.

A variation of this methodology is to
utilize a few specially marked "tracker"
containers that would be randomly
distributed within the normal containers.
The "tracker" containers would be
representative of an entire packaging line
and the refill measurement would be based
on the results of these containers.

Option 2: Measurement Based on
Volume of Product

Average number of refills per container
for a single packaging line also may be
calculated by:

Avenge r Volumeof product refilled
refills per

	

in original containers
original _ IL Volume of product sold

containert6	in original containers

Both the numerator and denominator use
the aggregate volume of product sold in a
year or period . Volume is measured in fluid
measurement units, such as gallons.

16 Original containers are refillable RPPCs which
contain a product for the first time.
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The numerator, volume of product
refilled in original containers, may be
calculated by subtracting the total volume
of product sold in parent containers from
the total volume of product sold. 17 The

denominator, volume ofproduct sold in
original containers, is the aggregate volume
of product sold in containers in a year or
period.

Average number of refills per
container for multiple packaging lines is
calculated by :

Volume of product refilled
	 in original containers

Average

	

Volume of product said
refills per

	

- in original containers
original

	

Number of
container

	

packaging lines
complying with reuse criterion

Where:

P = each RPPC packaging line
complying with the refill
criterion.

If RPPCs differ in concentration levels, the
manufacturer's recommended diluted volume
should be used. If the product is a solid or
discrete item, volume can be calculated using
weight per unit or use of product.

Recommendation

The second option is recommended
because the data necessary to calculate the
average number of refills per RPPC typically
are maintained by product manufacturers.
However, should a product manufacturer
have a container tracking system in place
(Option 1), the first option is allowable.

i

•

17 This formula is:

Volume

	

Volume

	

Volume of
of product

	

of product

	

product sold in
refries completed

	

( said ) — (original containers
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D. Recycling Rates Requirements

One of SB 235's alternative
requirements is that every RPPC sold or
offered for sale in California meet the
recycling rate provision . This recycling
rate provision is rather complex and
ambiguous because four different
recycling rates are defined; however,
only two recycling rates are explicitly
established by the law. These rates are
25 percent for non-PETE RPPCs and 55
percent for PETE RPPCs.

The four recycling rates defined by
the Act and the associated problems
are discussed below.

1. Aggregate recycling rate. This
calculation includes all rigid
plastic containers regardless of
size and resin type . This means
plastic containers below eight
fluid ounces or over five fluid
gallons are included in the
calculation. Although the Act
defines an aggregate recycling rate
in Section 42301(g) (Article 1), no
corresponding rate is actually
established in Article 2.

2. Particular type recycling rate. This
calculation uses only a particular
type of RPPC (e.g., milk jugs or soft
drink containers) . The Act defines
this rate as being 20 percent greater
than the rate established in Section
42310(b) which is a non-PETE rate.
Referring to the non-PETE rate
makes this only a non-PETE
particular type recycling rate . The
Act does not establish a PETE
particular type recycling rate.

3. Product-associated recycling rate.
This calculation uses only a brand-
specific line of RPPCs. The Act
defines this rate as being 20 percent
greater than the rate established in
section 42310(b) which is a non-
PETE recycling rate . Referring to
the non-PETE rate makes this only a
non-PETE product-associated
recycling rate. The Act does not
establish a PETE product-associated
recycling rate.
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Figure 111-2

	

Source: Public Resources Code Section 42310

4. PETE recycling rate. This
calculation uses only PETE RPPCs.
As defined by the Act, RPPCs are
limited to those between eight fluid
ounces and five fluid gallons.
Including only these specific-sized
RPPCs in the calculation is
inconsistent with the aggregate
recycling rate definition.

A summary of the recycling rate requirement
provided by Articles 1 and 2 is highlighted in
Figure III-2.

Although the law establishes a non-PETE
recycling rate requirement in Article 2, it
does not define a non-PETE recycling rate in
Article 1 . Through discussions with
Technical Advisory Committee members,
the non-PETE rate of 25 percent should have
been an aggregate recycling rate.

Because of explicit linkages made between
the definitions in Article 1 and the rates in
Article 2, and the problems which exist as a
result, the following are recommended
changes to the recycling rate provision:

Cl An aggregate recycling rate should
be clearly stated in the Act . The
non-PETE recycling rate should be
modified to reflect an aggregate
recycling rate, regardless of resin type
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q The particular type and product-
associated recycling rates should
be clarified to express required
rates for either a non-PETE or
PETE container.

O The PETE recycling rate should
be clarified to clearly state that
it includes all PETE rigid plastic
containers, regardless of size, are
included in the calculation.

The discussions which follow provide
alternatives for measuring a non-PETE and
PETE recycling rates in order to comply
with how SB 235 currently is written.
However, should the law be modified to

-establish-an aggregate-recycling-rate,-only-an-

aggregate and a PETE rate would need to be
calculated by the CIWMB and published in
the CIWMB's annual statewide recycling rate
report.

1 . Calculating Recycling Rates

Because statutory language is ambiguous,
recycling rates may be calculated by either
excluding or including those RPPCs which
are exempt from SB 235's requirements.
The aggregate recycling rate, excluding
exempt RPPCs, is as follows:

(Amount l8 of RPPCs diverted)

Recycling _
- (Amount of

exempt RPPCs diverted)
x 100rate (Amount of RPPCs sold)

- (Amount of
exempt RPPCs sold)

Deducting exempt RPPCs from the
calculation is difficult because the amount of
these exempt RPPCs is unknown. Currently,
no statistics exist on the amount of RPPC5
containing drugs, medical devices, medical
food, infant formula, or FIFRA-regulated
products. If exempt containers are excluded
from the recycling rate calculations, it would
be necessary for the CIWMB to develop a
methodology to quantify these exempt
RPPC5.

18 Amount refers to weight, volume, or number of

RPPCs .

The aggregate recycling rate, including
exempt RPPCs, is calculated by:

Aggregate
I Amount of RPPCs diverted

recycling -	 x 100
rate

	

Amount of RPPCs sold

There is a precedent for including
containers not required to comply with the
law in the calculation. Senate Bill 235 states
that glj RPPCs, regardless of size, are
included in calculations of "aggregate"
recycling rates . Containers which hold less
than eight fluid ounces or more than five
fluid gallons are not regulated by SB 235,
but are included in the aggregate recycling
rate-calculation.--Based-on-this-precedent,- -
the latter option, which includes exempt
RPPCs, should be used to calculate
aggregate recycling rates.

Senate Bill 235 provides for recycling
rates to be calculated by either weight,
volume, or number . The volume of space
occupied by plastic containers varies
according to the measurement approach
chosen. Thus, using a volume-based
measurement would lead to inconsistent
recycling rates.

In general, using the number of RPPC5 as
a unit for measuring recycling rates is
impractical because RPPC sales and
diversion statistics are not reported in this
manner. Product manufacturers would be
required to report to the CIWMB the
number of RPPCs sold in California, or the
CIWMB would need to obtain RPPC sales
information from retailers, wholesalers,
and distributors and extrapolate the
numbers to obtain statewide rates . Both
methodologies would require developing
extensive tracking systems that currently do
not exist. Implementing either approach
would be complex and overly burdensome
for both the CIWMB and industry.

Technical Advisory Committee
members advise that weight is the only
practical unit for determining recycling
rates . It is recommended that recycling
rates be calculated using weight statistics.
Units for calculating all recycling rates must
be consistent and based on California data .

•
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2. Aggregate Non-PETE Recycling Rates

•

		

The equation for determining the aggregate
non-PETE recycling rate is:

Aggregate
non-PETE

Amount of

non-PETE RPPCs diverted in CA
x 100recycling

rate
Amount of

non-PETE RPPCs sold in CA

Numerator

The numerator, amount of non-PETE
RPPCs diverted in California, can be
determined by:

q Extrapolation of national diversion
rates

q Assembly Bill 2494 and AB 939
reporting requirements data

q California Department of
Conservation certified processors
reports, if existing reporting
requirements are modified.

Table III-2 summarizes characteristics of
each measurement option . Each option is
discussed below .

Table III-2
Comparison of Methodologies

for Quantifying Non-PETE RPPCs
Diverted in California

Ease of
Developing CIWMBStaffing Accuracy of &zrden

Require- Information on a Specific Ease of

meets Industry Method- Implement
ology -aeon

National
Diversion taw Easy EasyRate Extra-
polation
AB 2494

and AB 939 law law Moderate Easy Moderate
Reports

DOC
Certified law Moderate Moderate Easy ModerateProcessor
Reports

Numerator Option 1: National
Diversion Rate Extrapolation

Both the U.S . Environmental Protection
Agency (EPA) and the Society of Plastics
Industries (SPI) conduct periodic, national

waste diversion studies . Nationwide diversion
of RPPCs then could be extrapolated to
California based on the State's population.
This extrapolation assumes California's per
capita waste diversion rates are consistent
with national averages . Whether per capita
diversion of RPPCs is consistent with overall
waste diversion is unknown.

Numerator Option 2: Utilize AB 2494
and AB 939 Reports
Assembly Bill 939 provides baseline

waste generation; disposal and diversion
data for the calendar year 1990, but does
not require additional waste characterization
studies to be performed. On the other hand,
Assembly Bill 2494, enacted in 1992, requires
recycling centers to periodically submit data
on the quantity of materials sold to end users
or exporters and the amount landfilled . By
requiring only these specific sales to be
reported, problems associated with double
counting scrap should be minimized.

Recycling facilities must report
information to counties, and counties must
report information to the CIWMB . The
CIWMB is developing a reporting
methodology for recycling centers.
Reporting categories for plastic are
anticipated to include PETE containers,
HDPE containers, film, and other plastic.
Because this methodology builds on an
existing program, additional SB 235 staff
would not be required, and implementation
would be fairly easy.

Numerator Option 3: DOC Certified
Processor Reports
An estimated 67 plastic processors are

certified in the State under the AB 2020
program and are required to submit
monthly reports to the Department of
Conservation (DOC) documenting the
tonnage of AB 2020 plastic scrap handled.
Many of these processors accept both PETE
and non-PETE RPPCs. However, only
carbonated beverage containers (primarily
PETE bottles) are subject to AB 2020
regulations and required to be reported to
the DOC.

Page III-16

	

§ERNS!&YOUNG

79



Section	 III	 Compliance Requirements for Rigid Plastic Packaging Containers

A new provision could require these
processors to also report the weight of
non-AB 2020 plastic containers they
process. The processors could be
requested to modify the scrap value
survey process performed by the DOC to
report non-CRV PETE, HOPE, and other
resins handled. The DOC and processors
should jointly develop the reporting
method.

Most plastic scrap is handled by
DOC certified processors . If unprocessed
scrap is exported directly overseas for
processing, the material exported may not
be handled by certified processors and
would not be reported. Therefore, use of
this option may_slightly understate the
recycling rate.

Recommendation

For purposes of determining the
amount of non-PETE RPPCs diverted, it is
recommended that DOC reports be used.
By modifying reporting requirements, the
CIWMB could effectively track PETE and
non-PETE container recovery with only
marginal inconvenience to reporting
entities.

Denominator

The denominator, amount of non-PETE
RPPCs sold in California, could be
determined by one of the following
options:

q Sales reports from product
manufacturers and retailers

q Waste sort extrapolation

q Assembly Bill 939 waste generation
extrapolation

q California RPPC sales surveys

q National resin sales extrapolation.

Table III-3 provides a brief comparison of
these five methodologies ; following is a
discussion of each option .

Table III-3
Comparison of Methodologies for

Quantifying non-PETE RPPCs
Sold or Offered for Sale in California

Denominator Option 1 : Sales Reports
from Product Manufacturers and
Retailers

This option requires product
manufacturers, including retailers, to report
RPPC sales in California to the CIWMB.
Although this option might provide more
accurate RPPC sales data, it is difficult to
implement because product manufacturers
often contract with distributors to move their
products to the consumer. Because
distributors generally service a geographic
location not exdusive to California, product
manufacturers typically are unable to
determine the number of products in RPPCs
sold in the State.

Requiring product manufacturers and
retailers to report RPPC sales would require
an extensive tracking system . Furthermore,
manufacturers and retailers would need to
separate sales by resin type, complicating
this process . The CIWMB would have
difficulty administering this approach
because there could be potentially 100,000
entities reporting RPPC sales to the CIWMB.
As a result, this approach would cost much
more than implementing any of the other
options.

Ease of
CIWMB Developing
Stalling Accuracy Additional a Specific Ease of
Require- of Btudrn on Method Implement
menu Information Industry ology -atlon

Saks Reports
from Product

Manufacturers High High High Moderate Difficult

and Retailers

Waste Sort
Extrapolation High low low Moderate Difficult

AB 939
Waste

Generation low law law Moderate Easy

Extrapolation

California
RPPC Sales Moderate low law Difficult Difficult

Surveys

National
Resin Sales low Moderate Low Easy Easy

Extrapolation
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Denominator Option 2 : Waste Sort
Extrapolation

Another option is for the CIWMB to
conduct waste sorts to determine the
volume of RPPCs disposed in the State.
Results from these waste sorts then could be
added to estimates of the volume of RPPCs
recycled to estimate total sales of RPPCs.
These calculations would not account for
RPPCs that are incinerated.

Waste sorts are performed at landfill
sites and involve physically separating and
weighing different materials found in loads
brought in by trash vehicles . Results from
sorts performed over a year at the same site
are used to estimate the composition of the

	

1.
waste stream being handled at the site . Total
tonnage disposed at the landfill site in one
year, multiplied by the estimated
proportion of the waste stream for the
material of interest, provides an estimate
of the tonnage of material disposed at that
site . Combining results from multiple
landfill sites across the State provides an
estimate of the amount a particular material
is disposed at selected landfills.

Results of waste sorts generally are
unreliable unless the number of sorts is
large . Results vary, even at the same landfill,
depending on the day the sort is done, the
vehicles selected, the number of samples
taken, the weather, the protocol used to
separate and weigh the material, and the
training provided to sorters. The key
reason waste sorts vary so much is that the
waste stream is heterogeneous. Trying to
measure something that varies greatly from
day to day requires more sorts than can be
economically justified.

Denominator Option 3: AB 939
Waste Generation Extrapolation
Rather than engaging in waste sorts, the

CIWMB .could use AB 939 reported plastic
generation statistics . As required by AB 939,
cities and counties in California have
performed waste sorts to determine the type
and amounts of disposed materials . They also
performed various surveys to determine how

•

	

much and what type of scrap material was
diverted from landfills . These municipalities
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then added the total waste disposed to the
total waste diverted (by material type) to
estimate total waste generated, by material
type. The CIWMB could use the results of
these waste generation statistics to determine
total plastic waste generated.

These plastic generation statistics then
could be multiplied by the ratio of
packaging container resin sales to total resin
sales to estimate California RPPC sales . Total
RPPCs sold in California could be estimated
by multiplying estimates of generated plastic
waste figures by all of the following three
ratios :

Packaging and
container resin sales

Total resin sales 1
r Container resin sales

2 .

	

Packaging and
container resin sales

Non-PETE resin sales
3•

	

used in RPPCs
Container resin sales

The multiplication of these three ratios,
with like terms canceling each other, results
in sales of non-PETE resin used in RPPCs as
a percent of all resin sales . This percentage
multiplied by total plastic generation in
California provides an estimate of total non-
PETE RPPC resin sales in California.

However, AB 939 does not require
annual updates of solid waste generation
studies, so the CIWMB would need to adjust
waste characterization statistics to account
for annual changes in population and
consumption patterns, or perform annual
waste generation studies . In addition, due to
variation in methodologies used by entities
reporting waste generation, statewide
statistics may not be sufficiently accurate.

Denominator Option 4 : California
RPPC Sales Surveys
The CIWMB could conduct shelf surveys

at selected retail and wholesale stores to
identify all products sold in RPPCs for those
stores. For each product identified, a
number of characteristics, including size and
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resin code, would be recorded by CIWMB
staff. Then, the retailers and wholesalers
who were asked to participate in the shelf
survey would provide annual sales figures for
each of the RPPCs identified during the shelf
survey . These annual sales figures then could
be extrapolated to estimate all California
RPPC sales, based on the estimated market
share of the retailers and wholesalers
participating in the survey.

The sample design and survey approach
would be somewhat complex . The accuracy
of the results would depend directly on how
many retailers and wholesalers participated,
and how many different shelf surveys were
performed. These surveys would need to
be perfoitned annually because Of "the
introduction of so many new products each
year . 1 9

Denominator Option 5: National
Resin Sales Extrapolation

A final option is to extrapolate national
estimates of resin sales to California, based
on population . These estimates could be
fine tuned, based on California-specific
information published by other government
agencies, such as the California Department
of Conservation (PETE beverage containers)
and the California Department of Agriculture
(plastic milk jugs).

National resin sales are published
annually in Modern Plastics, a magazine

published by McGraw-Hill . 20 Modern
Plastics reports the weight of resins sold by:
(1) resin type, (2) amount sold for various
applications within a resin type, and (3)
amount sold in major resin markets (e .g.,
packaging and containers, transportation, or
construction) . The packaging and container
statistics identify the weight of each resin
type sold for producing containers, closures,
coatings, and films.

The Sacramento Bee reported that over 16,000
new products are introduced annually into
grocery stores.
These statistics are based on monthly resin
production and sales reports, compiled by
Ernst and Young for the Society of the Plastics
Industry's Committee on Resin Statistics .

This methodology assumes California's
consumption patterns are consistent with
national averages . Should consumption
patterns differ, conversion rates will need to
be adjusted.

Recommendation

It is recommended that the CIWMB
estimate RPPC sales using data compiled by
Modern Plastics and by selected California
Government agencies . Technical Advisory
Committee members generally support
extrapolating national resin sales based on
population to determine RPPCs sold in
California . Also, this option. allows estimates
of non=PETE"and PETE -RPPC sales data
because individual resin sales are reported
by Modern Plastics.

3 . Aggregate PETE Recycling Rates

The equation for determining the
aggregate PETE recycling rate is:

Aggregate

	

Amount of
PETE

	

r PETE RPPCs diverted in CA
recycling IL	Amount of

rate

	

PETE RPPCs sold in CA

Beverage bottles and custom containers
are the two primary types of PETE RPPCs. In
addition to the measurement methodologies
discussed for non-PETE aggregate recycling
rates, which can be changed to reflect PETE-
specific data, the following are additional
alternatives for calculating PETE RPPC
diversion and sales data.

Diversion of PETE RPPCs

The amount of PETE RPPCs diverted in
California can be determined from DOC
statistics. The DOC reports the amount of
AB 2020 carbonated beverage containers,
by material type, which are returned for
recycling . The DOC also reports the
amount of postfilled containers (e .g., non-
carbonated water bottles) that are returned
for recycling but not currently regulated by
AB 2020.

19

20

EERNST&Yours

	

Page III-19

8L



Section III

	

Compliance Requirements for Rigid Plastic Packaging Container

sales of PETE carbonated beverage containers
(i .e ., soft drink bottles) are available.

The remaining PETE RPPCs are classified as
custom containers . The ratio of PETE custom
containers to total PETE containers could be
used to determine total PETE custom
container sales. Sales ratio information can be
obtained from Modern Plastics but would
need to be adjusted annually to account for
changes in PETE custom container sales.

Recommendation

The CIWMB should utilize DOC reports
to determine PETE carbonated beverage
bottle sales and returns in California . Custom
PETE containers sales should be extrapolated
from DOC sales data by using the ratio of
custom container sales to total PETE RPPC
sales . This ratio of custom PETE containers
to total PETE RPPC sales should be based on
figures published by Modem Plastics.

If these containers are sold by curbside
•

	

programs to reprocessors, other than DOC
certified processors, this data will not be
induded in the DOC figures . Therefore, if a
significant amount of these custom RPPCs
were sold to reprocessors, then the
amount of PETE containers diverted would
be underestimated. The amount of
diverted PETE RPPCs can be verified by
comparing DOC data to the information
submitted in response to AB 2494
requirements.

Sales of PETE RPPCs

Sales of PETE RPPCs in California also
can be calculated from existing DOC and
national resin sales information . Sales of
PETE carbonated beverage bottles are
maintained and published quarterly by the
DOC. All plastic soft drink containers are
made of PETE . 21 Thus, by using DOC data,

PETE resin is used to preserve the 'bubbling'
properties characteristic of soda drink containers
because it provides the most cost-effective
prevention of gas transmissiion.
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E. Postconsumer Content
Requirements

Senate Bill 235 requires RPPCs
complying with postconsumer content to
be made of 25 percent postconsumer
material. The Act preludes the use of
industrial scrap to meet this content
requirement; only material that meets the
postconsumer definition in PRC Section
42301 may be used to comply with SB 235.
The Act's definition specifies postconsumer
material as:

"material that would otherwise be
destined for solid waste disposal, having
completed its intended end-use and
product-lifecycle . --Postconsumer	
material does not include materials
and byproducts generated from, and
commonly reused within, an original
manufacturing and fabrication process".

Because SB 235's definition is limited to only
postconsumer material, preconsumer
material22 used in RPPC fabrication will not
be credited towards complying with SB
235's postconsumer content requirement.
The CIWMB should clarify in regulations that
the definition of postconsumer material
includes obsolete and unsold RPPCs, as well
as other manufacturing byproducts that are
commonly disposed in California landfills.

1 . Federal Trade Commission
Guidelines

The FTC guidelines address recycled
content claims and specify that such claims
may be made only if materials were diverted
from the waste stream. The recycled
material may be obtained from the
manufacturing process (preconsumer) or
generated by consumers (postconsumer).
However, if the material is obtained from
the manufacturing process and would
normally be reincorporated into that same
manufacturing process, such material is not
considered recycled for purposes of
complying with SB 235's postconsumer
material requirement.

2 . Calculating Postconsumer
Content

A product manufacturer complies with
SB 235's postconsumer content
requirement if its RPPCs contain at least 25
percent postconsumer material . This can
be measured across multiple packaging
lines. A single packaging line of RPPCs
might contain less than 25 percent
postconsumer material, while another
more than 25 percent. Multiple packaging
lines comply if, in aggregate, the average
postconsumer content is at least 25 percent
by weight.

Senate Bill 235 requires that container
manufacturers_certify_postconsumer.
content of its RPPCs to product
manufacturers purchasing the containers.
A product manufacturer may have difficulty
determining compliance across multiple
packaging lines if the product manufacturer
does not know what the postconsumer
content is for all RPPCs including those
which contain less than 25 percent
postconsumer content. The CIWMB
should require in regulations that the
container manufacturer certify
postconsumer content of its RPPCs,
regardless of amount, to the product
manufacturer.

The following are two alternative
methodologies for determining
postconsumer content of RPPCs . Both
methodologies use resin weights as a basis
for measurement ; however, one adjusts for
resins rejected in the fabrication process.

Option 1: Using Gross Resin
Weights

The resin weights in this option are
strictly raw material weights and do not
account for materials lost or rejected in the
fabrication process. The formula for a single
packaging line is:

Percent

	

r(Postconsumer resin weight) x 100
postconsumer (Postconsumer resin weight)

content

	

L + (Virgin resin weight )

22 Scrap generated and commonly reused in the
manufacturing process.
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weight of resins rejected prior to the
manufacturing process . For a single
packaging line, the postconsumer content
can be measured by:

Percent
postconsumer -	 (KO-KR)	 x t00

content

For calculating the postconsumer content
•

	

across multiple packaging lines, the following
formula can be utilized :

F.P (Ko)
CKo + Vo)

Number of
packaging lines complying
with postconsumer content

Percent
postconsumer -

content
x100

(Ko - KR)+(Vo
_ VR)

Where:

Ko = weight of postconsumer
resins used in producing a
packaging line of RPPCs

Vo = weight of virgin resins used
in producing a packaging .
line of RPPCs

P

	

each RPPC packaging line
complying with the minimum
recycled content requirement.

This formula uses raw material
information obtained from manufacturing
or purchasing records and not the actual
amount which went into production of
those RPPCs. Although both the numerator

' and denominator may be overstated because
rejected or lost material is not taken into
account, this formula uses data which are
more readily available.

Trimmings resulting from the
manufacturing process typically are
reincorporated into the manufacture of new
containers ; therefore, losses associated with
actual manufacturing are expected to be
minimal . These trimmings generally are
added to resin that already is blended. If the
blended resin is the same postconsumer
content percent as the container trimmings,
the postconsumer content percent of the
manufactured container remains constant.

Option 2: Using Resin Weights Which
are Adjusted for Rejected
Resins

The postconsumer content of an RPPC
can be measured by resin weights actually
used in the manufacturing process . These
resin weights would take into account the

Where:

Ko

	

weight of postconsumer
resins used in producing a
packaging line of RPPCs

KR

	

weight of postconsumer
resins rejected in
manufacturing a packaging
line of RPPCs

Vo = weight of virgin resins used
in producing a packaging
line of RPPCs

V R = weight of virgin resins
rejected in manufacturing a
packaging line of RPPCs.

The numerator is the weight of
postconsumer material actually used in
producing RPPCs . Because some
postconsumer resins are removed prior to
the RPPC manufacturing process, the
numerator adjusts for these rejected
postconsumer resins.

The denominator is the total weight of
raw materials actually used in producing
RPPCs . The weights of postconsumer and
virgin resins both are adjusted for rejections
prior to the manufacturing process.

For multiple RPPC packaging lines, the
formula is as follows:

	 EP(Ko-KR)	 -1
Percent

	

ZP [(KO - KR)+(Vo - VR)1'postconsumer - Number ofcontent

	

packaging lines complying
with postconsumer content

Where:

P = each RPPC packaging line
complying with the minimum
recycled content requirement.
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A product manufacturer or container
manufacturer has an advantage if the
postconsumer content is measured by using
finished product weights versus incoming
inventory weights. This is particularly true if
materials are rejected prior to the
processing of raw materials into finished
containers.

Because this option accounts for resin
rejected prior to the manufacturing
process, this would provide the most
accurate data . However, the data are

sometimes difficult to obtain or do not
exist . To develop such a methodology
could be costly because of the
measurement systems needed.

Recommendation

Because Option 1 is the easiest to
administer, it is recommended.
Furthermore, Option 1 simplifies the
certification documentation required to be
maintained by container manufacturers .

'S
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F. Alternative Compliance Options

•

		

Although SB 235 provides four
compliance options, food and cosmetic
manufacturers have expressed concern that
they may be unable to comply with any of
the Act's provisions . For basic economic
reasons, RPPCs have been source reduced
to minimize material and distribution costs.
The U.S. Food and Drug Administration
(FDA) limits the use of postconsumer
materials in food-contact containers, as well
as reuse or refilling of food-contact
containers . Also, because recycling rates
depend on consumer participation, food
manufacturers claim to have no direct
control over meeting the recycling rate
provisions.

In PRC Section 42324, the CIWMB must
suggest changes, if appropriate, to
recycling rate requirements for RPPCs
which come in direct contact with food or
other materials which require special health
precautions. The CIVVMB has solicited
input regarding this issue from affected
parties but has not yet received
recommendations . Therefore, in lieu of
making recommendations to alter the
recycling rate provision, the following
alternative compliance options are
proposed and analyzed:

q Tradeable Credits

q Licensing Fees.

Incorporating these two options into
SB 235 would allow entities unable to
comply with any of the Act's existing waste
management options to comply by
another method.

Besides the following discussion on
tradeable credits and licensing fees, the
CIWMB should further assess and develop
these two options for implementation into
the RPPC program . The CIWMB should
consider implementing the licensing fee
option only for the first five years of the
RPPC program, 1995 through 1999 . This
would ensure product manufacturers are
making progress in complying with the
Act's four waste management options.
Such a provision also would provide

•

	

incentive for continuing packaging waste

management research, especially
postconsumer resin use in food-contact
packaging. The licensing fee option could
be reevaluated and either eliminated or
extended, depending on industry's ability
to comply.

1 . Tradeable Credits

For those entities whose options truly
are limited, tradeable credits allow them to
negotiate the purchase of credits from
product manufacturers that have exceeded
the Act's requirements . In fact, assuming
these entities would not otherwise be able
to comply, use of tradeable credits could
significantly increase the achieved
compliance rates . Allowing this option
provides product manufacturers with an
economic incentive to exceed SB 235's
requirements, thus, diverting additional
plastic from the waste stream.

a. Description of Tradeable
Credits

Tradeable credits maximize the
economic effectiveness of
environmental regulations by allowing
those who can exceed statutory
requirements to sell their "excess" to
others who cannot comply or can
comply only at an unreasonable cost.
If industry as a whole meets the goal,
then the environmental legislation's
objective is achieved.

Using tradeable credits as a
compliance alternative for SB 235
provides product manufacturers more
flexibility in determining how each will
contribute to the Act's requirements, as
opposed to strictly a command and
control approach : 2 3 Assuming credits
trading occurs, it enables more entities
to comply with SB 235, thus maximizing
the environmental benefit while
minimizing economic costs.

23 Command and control refers to statutes that
require each regulated entity to meet specific
compliance goals by specific dates . Those who
do not comply are assessed fines or penalties.
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For trading to occur, entities must
have different marginal costs relating to
compliance. Entities with higher marginal
costs would pay those with lower
marginal costs to achieve compliance in
excess of the mandated rates.

For example, two companies use
identical amounts of a particular RPPC.
One RPPC contains a detergent and the
other a food product. For a relatively small
cost, the detergent manufacturer might be
able to achieve 50 percent postconsumer
content in its RPPC5. In contrast, using any
amount of postconsumer material in the
food-contact RPPC would require U .S . FDA
approval and stringent testing, making the
postconsumer material requirement more
expensive for the food manufacturer to
meet. If tradeable credits were allowed,
the detergent manufacturer may be
motivated to exceed the Act's 25 percent
postconsumer content requirement and
sell the excess compliance credit to the
food manufacturer.

b. Concerns Regarding Tradeable
Credits

There is concern that tradeable credit
programs produce windfall gains for
those companies already exceeding
requisite rates . With respect to SB 235, it
is doubtful that any product manufacturer
will reap windfall gains. Because source
reduction, reuse or refilling, and
postconsumer material use in packaging
is currently limited, and statewide
recycling rates currently do not meet
the requisite rates, most product
manufacturers generally are in the same
position with regard to meeting the Act's
requirements.

c. Successful Tradeable Credit
Programs

Governments have limited experience
in implementing tradeable credit
programs. The most successful is the
gasoline lead abatement program which
had a limited term and has since been
phased out . Tradeable credits allowed

gasoline refiners greater flexibility in
meeting the requirements for reduced
lead content in gasoline . Over half of the
eligible gasoline refiners participated in
credit trading. The program's success
has been attributed to two factors : (1) the
program was easily monitored, and (2) the
environmental goals were agreed upon
prior to program implementation .24

Another tradeable credit program is
being implemented by the South Coast
Air Quality Management District . This
program is intended to help regulated
entities comply with the Clean Air Act.

Other government agencies have
attempted to implement tradeable-credit
programs, but few, if any, trades have
resulted. 25 This lack of active trading is
caused by trade barriers, including market
uncertainty and high transaction costs.

A successful tradeable credit program
requires: (1) clearly assigned ownership
rights, (2) a means to identify entities
selling or buying credits, and (3) credits
that are easily measured and monitored.
These three criteria greatly minimize
transaction costs and other barriers, thus,
facilitate credit trading.

d. Tradeable Credit Program
for SB 235

Because a tradeable credit program
depends on a mechanism to bring
together buyers and sellers of credits,
the CIWMB should serve as an
information clearinghouse for all

,exchanges. The CIWMB would track
' product manufacturers with credits to
sell and those seeking to purchase credits.
Because one of the greatest barriers to
trades is the difficulty of identifying
potential trading partners, this role is
essential to ensure that trades occur.

'Economic Prescriptions for Environmental
Problems, Journal of Economic Perspectives,
Hahn, Robert, 1989.
'Market Based Incentives for Environmental
Protection, Environment, Stavins, Robert and
Whitehead, Bradley, September 1992 .

•
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An additional benefit to the CIWMB's
serving as a clearinghouse is that it would
legitimize trades . In the event that credits
are deemed invalid by the CIWMB, the
product manufacturer selling the
fraudulent credits would be subject to
prosecution under the Act's provisions.
This clearinghouse function minimizes
uncertainties for product manufacturers.

Prices for credits would be market-
driven, and negotiations would be held
between the buyer and seller of the
credits. The CIWMB needs only to know
which parties are involved and the
amount of credit being traded, not the
cost of the trade.

Tradeable credits could be applied to
all SB 235's compliance options, except
aggregate recycling rates which already are
an industry-wide average. However, credit
trading should be limited to exchanges
within a specific compliance option.
Trading across unlike compliance options
(i .e., applying excess source reduction
credit towards meeting the minimum
recycled content goal) would require
arbitrary weighting of alternatives relative
to each other. This weighting process
would complicate the program without
dearly providing additional benefits.
Therefore, trades should only be allowed
among comparable compliance options.

The units in which credits are
denominated should be standardized to
facilitate the measuring and auditing of
credits . The recommended
measurement unit for each option is
weight (in pounds) . For reuse and refill,
weight might not be initially thought of
as the trading unit . However, it does
work. For example, assume a packaging
line consisting of 100 RPPCs has a
reusable RPPC weighing 10 ounces which
is reused eight times. The excess reuse
of each RPPC (i .e., 8 reuses - 5 reuses
required - 3 reuses) could be multiplied
by the RPPC weight gad number of
those RPPCs used annually to determine

reuse credit (i .e., 3 excess reuses x 10 oz.

RPPC weight x 100 RPPCs used in
packaging line - 3,000 oz) .

It is recommended that the
quantification methodologies presented
earlier in this section be used to
determine if a company has exceeded SB
235's mandates and, thus, has credits
available for sale. If a product is no
longer sold or offered for sale in
California, the credits associated with
that product can no longer be sold.

A mandatory audit of all companies
engaging in trades would serve as a
substantial barrier to trading because a
product manufacturer, even if it were in
compliance, may not want to subject
itself to a time-consuming audit.
However, the CIWMB should audit
trades as part of its routine compliance
audits . Entities engaged in false trades
would be identified through the audit
process and prosecuted for fraud. These
audits would help to maintain the
program's integrity.

Participation in the tradeable credits
program should be available to all
regulated entities. It could be argued that
only food manufacturers should be
allowed to participate because of their
compliance limitations. However, there
are other product manufacturers which
may be limited in their ability to comply
for the same reasons articulated by food
manufacturers.

2. Licensing Fees

Considering that half of all RPPCs

regulated by SB 235 are used to package
food, tradeable credits may not be sufficient
to'address compliance limitations . There
may not be enough credits available for
purchase. A licensing fee is another option
the CIWMB could make available to entities
unable to comply with the Act's provisions.
Rather than being non-compliant with the
Act and face possible fines and penalties, a
product manufacturer could pay a fee to the
CIWMB allowing it to sell products in RPPCs
in California . Staff implementing Oregon's
SB 66, which is similar to SB 235, have
recommended the use of a licensing fee as
a compliance alternative.
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a. Description of Licensing Fees
Any product manufacturer which

cannot meet the Act's requirements
would have the option of paying an
annual licensing fee. The fee would
provide a means for these manufacturers
to continue selling products in their
current packaging in California. The
funds raised through licensing could be
used to help develop RPPC collection
infrastructures and to stimulate market
development, thus, contributing to
meeting the statewide recycling rates.
Because all RPPCs are in compliance
once the statewide recycling rates are
met-and-maintained,-at-that-time, there
would be no need for companies to pay
a licensing fee . Funds from licensing fees
would not be used for program
administration.

b. Concerns Regarding Licensing
Fees
Because it is recommended that

product manufacturers self-certify their
compliance and submit certification
documentation only upon the CIWMB's
request, there is no means to identify -
which product manufacturers should pay
the licensing fee . Developing a method
to track product manufacturers that pay
fees would be necessary . The more the
CIWMB needs to identify and monitor
product manufacturers, the more
difficult and costly the program is to
implement. As with the other
alternatives, this should remain an
option.

Another concern is that licensing fees
may eliminate the incentive for continued
investment in collection infrastructures
and end use markets, especially relating
to the use of postconsumer resins in

food-contact packaging . Licensing fees
should be effective for the first five years
of the program, 1995 through 1999 . After
1999, entities formerly using the licensing
fee to comply with SB 235 will need to
comply using another option. Because it
is recommended this option expire after
five years, continued progress may be
made towards meeting SB 235's
established compliance criteria.

c. Developing a Licensing
Fee Program for SB 235
For fees to be effective, licensing fees

would nee_ ed to be set high enough to
develop an infrastructiui'e and -encourage
manufacturers to meet one of the existing
compliance options, but lower than
existing fines and penalties provided by
the Act. Revenue from the licensing fees
may be used to enhance California's
plastics collection infrastructure and
stimulate market development.

All moneys collected should be
redistributed in the form of grants or
loans to qualified recipients . The CIWMB •
already administers a recycling market
development zone program . To minimize
administrative requirements, the funds
could be incorporated into this program,
but available only for plastics-related
projects.

Licensing fees could be based on
various unit sales or a flat charge . Fees
could be based on RPPC sales, either per
container, per product line, or per
packaging line . Also, a flat fee could be
established which would be the same for
all product manufacturers . The more
narrowly defined the unit of assessment,
the more complex the fee is to administer.
To enact this option, legislation authorizing
the CIWMB to collect a fee is required .

•
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IV. Compliance and Certification Requirements
for RPPC Program Participants

Senate Bill (SB) 235 does not specify
which entities must comply with the Act's
requirements nor indicates which entities
must certify compliance to the CIWMB.
Instead, SB 235 requires RPPCs sold in
California to meet one of the waste
management criteria and allows the CIWMB
to audit "any entity required to make a
certification" to determine that their RPPCs
comply with the Act's requirements.

This section defines the entities
responsible for ensuring that RPPCs comply
with-SB 235and- the eritities which must
certify compliance . Certification procedures
are developed, including notification
processes, affidavits, and required supporting
documentation. The procedures
recommended are designed to meet the
intent of SB 235, while keeping program
administration costs relatively low.

This section is organized as follows:

A. Compliance Requirements

B. Certification Requirements

C. Documentation Requirements.

A. Compliance Requirements

According to Public Resources Code
(PRC) 42310, every rigid plastic packaging
container (RPPC) sold or offered for sale in
California must be source reduced, reused or
refilled, recycled at specified rates, or. contain
postconsumer material . Although the Act
explicitly states that RPPCs must meet these
requirements, it is inferred that a
manufacturer would be responsible for
ensuring RPPCs comply.

It might be interpreted that a
manufacturer could be either the producer
of the product stored in an RPPC or the
manufacturer of an empty RPPC. However,
the term manufacturer is defined in PRC
42301 as:

the producer or generator of a
product which is sold or offered

for sale in the state and which
is stored inside a rigid plastic
packaging container"
[emphasis added].

In other words, the term manufacturer used
in SB 235 refers to a product manufacturer.

Senate Bill 235 makes just one reference
to a manufacturer required to comply . Article
4 of SB 235 states that the CIWMB may grant a
good faith effort waiver from all requirements
of PRC Section 42310 if "at least 50 percent,
by number, of a manufacturer's rigid-plastic
packaging containers" achieve the minimum
recycled content requirement in 1995, and all
of its RPPCs comply in 1996 . 1 Because a
manufacturer is essentially defined by SB 235
as a product manufacturer, Article 4 implies
that the product manufacturer is responsible
for ensuring that its RPPCs comply with the
Act's requirements.

Senate Bill 235 does not define what
entities are considered product manufacturers.
Through discussions held between Technical
Advisory Committee members and the
CIWMB, and research conducted during the
course of developing this plan, the product
manufacturer should be defined as the
entity whose name appears on the rigid
plastic packaging container . Thus, the
entities responsible for ensuring RPPCs
comply may perform any or all of those
functions listed below:

q Produces and places a product with
,an RPPC

q Produces a product which later is placed
with an RPPC by a different entity

q Places a product with an RPPC

q Distributes a product in an RPPC

o Establishes specifications for an RPPC

q Has its name labeled on an RPPC.

1 Refer to Section II for discussion of good faith
waivers .
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The California Fair Packaging and
Labeling Act (California Business and
Professions Code, Sections 12601-12615)
requires all consumer product packaging
to bear a label specifying: (1) product's
identity (e.g., bleach), and (2) name and
place of business of the manufacturer,
packer 2 , or distributor . Because a name
and address is required by law to be
labeled on an RPPC, this simplifies program
administration for the CIWMB by making
identification easy of those entities which
must comply with the Act.

In the case where multiple names appear
on an RPPC, the order of compliance should
be as follows : (1) product manufacturer,
(2) distributor or importer, or (3) retailer.
For example, if both the distributor's and
retailer's name appear on an RPPC, the
distributor is responsible for compliance.

Retailers which place a product with a
generic RPPC at the point of retail sale (e .g.,

a sandwich in an unlabeled clamshell)
should be responsible for ensuring that the
RPPC complies . Also, those retailers which
sell a prepackaged product in an RPPC
under their brand name must comply.
For purposes of SB 235, retailers placing
products in RPPCs or selling products in
RPPCs under their brand name are
considered product manufacturers.

In the case of a foreign manufacturer
(which places a product in a rigid plastic
packaging container before entry into the
United States), the importer or distributor
whose name appears on the package
should be responsible for the RPPC's
compliance . If the foreign product
manufacturer also serves as the importer,
then the foreign product manufacturer is
responsible. For products imported from
out-of-state, though from within the United
States, the entity whose name appears on
the package is responsible for RPPCs
compliance.

•

	

2 A packer packs goods, such as food products, for
transportation and sale.
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B. Certification Requirements

Senate Bill 235 contains just two
provisions regarding certification requirements:

q PRC Section 42325(b) requires
product manufacturers to include
in the ir specifications for rigid
plastic packaging containers a
requirement that the packaging
manufacturer certify that the rigid
plastic packaging containers comply
with the Act's requirements

q PRC Section 42321 states that any
entity requ ired to make a certification
may be audited by the CIWMB.

Neither_of_these_two_provisions_is_dear_as to_
what entities are responsible for certifying
compliance to the CIWMB nor how this
certification is to be made . The discussions
which follow recommend what entities are
responsible for certifying compliance and
how this certification is made, and are based
on work.performed to develop this
conceptual plan.

1. Entities Required to Certify

Given that product manufacturers must
ensure RPPCs comply with SB 235
requirements, then product manufacturers
also should certify this compliance. In
general, the product manufacturer (whose
name appears on the RPPC) is the entity
responsible for establishing the RPPC
specifications and is responsible for ensuring
the RPPCs used meet requirements of SB 235.

In the case of a retailer placing a product
with an RPPC at the point-of-sale, the retailer
is responsible for certifying. Retailers
include supermarkets, fast-food restaurants,
and concession outlets.

2. Small Business Exemption

To eliminate unnecessary burdens on
small-sized product manufacturers or retailers,
small businesses should be exempt from SB
235 requirements. The discussion below
presents Federal and State of California
alternatives for defining small businesces. This

subsection concludes with a recommended
approach for the RPPC program.

a. Federal Small Business Definition

Federal law (U.S . Code 632) defines a
small business as: (1) being independently
owned and operated, and (2) not being
dominant in its field of operation. The
federal Small Business Administration
(SBA) determines an entity small by : (1)
employee headcount, (2) annual revenues,
or (3) net worth.

Federal regulations (Title 13, Code
of Federal Regulations, Pan 121) establish
size standards for determining which
entities qualify as small businesses . It
does so specifically for purposes of the
SBA, not for any other federal agency.

Title 13 develops industry size
standards, based on Standard Industrial
Classification (SIC) codes, for those entities
applying for SBA programs. Those SBA
programs involving financial assistance or
the sale or lease of government property
involve more stringent eligibility
requirements.

In general, Title 13 considers a
manufacturing company small if the
average number of individuals employed
in the U.S. n abroad by the company
(and all of its affiliates) is no more than
500 to 1,000 employees. For example, fluid
milk manufacturers (SIC 2026) and bottled
and canned soft drinks and carbonated
water manufacturers (SIC 2086) are small
businesses if the average number of
individuals employed worldwide does not

'exceed 500. Specialty cleaning, polishing,
and sanitation preparation (e .g., bleach,
fabric softeners, and floor waxes)
manufacturers (SIC 2842) are small if they
employ worldwide 750 or fewer employees.

For wholesale trade and non-
manufacturing entities, the SIC size standard
is 100 employees . For retail trade and
service entities, determination of size is
based on annual receipts, ranging from $1 .0
to $14.5 million, depending on the business
category.
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Title 13 establishes more stringent
•

	

eligibility requirements for entities
applying for certain types of SBA
programs . For financial assistance under
the Small Business Investment Company
or Development Company programs, an
entity (including all of its domestic and
international affiliates):

O Cannot have a net worth
exceeding $6 million and have
an avenge net income after
Federal taxes for the preceding
two years exceeding $2 million,
or

q Must meet the SIC size standard
for the industry in which it is
primarily engaged and,
excluding its affiliates, meet the
SIC size standard for the industry
in which it is primarily engaged.

For activities involving the sale or
lease of government property other than
timber, petroleum, stockpile, or land for
coal or uranium mining, the SBA
considers an entity including its affiliates
small if:

O It is engaged in manufacturing
and does not employ over 500
employees, or

q It is not engaged in manufacturing
and has annual receipts not
exceeding $2 million for the
preceding three fiscal years.

Although the SBA provides additional
criteria for particular SBA programs,
determination of a small business status
generally is based on SIC code size
standards.

b. California Small Business
Definition
California's Government Code

Section 14837 defines a small business
as: (1) having its principle place of
business in California, (2) being
independently owned and operated, and
(3) not dominant in its field of operation.

•

California's Office of Small and Minority
Businesses (DBMS) deems an entity
small if annual revenues for the prior
three years do not exceed specified
maximum dollar amounts.

California's OSMB categorizes
businesses into general SIC groupings
and defines a small business as having
maximum dollar receipts for the prior
three years ranging from $1 .1 to $38.6
million dollars. These dollar amounts
are unique to California and are not
equivalent to the amounts established in
federal regulations . The validity of these
established amounts is questionable.

Entities, including their affiliates,
typically do not fit into a single SIC code.
Because such a determination may be
arbitrary, categorizing businesses as small
based on SIC codes will complicate
program administration for the CIWMB.
Furthermore, California OSMB's small
business definition is relatively more
inequitable because it determines an
entity small based on inconsistent and
arbitrary revenue criteria.

The California Pollution Control
Financing Authority (CPCFA) will use size
standards set forth in Title 13 of the Code
ofFederal Regulations, Part 121, to define
a small business . The CPCFA provides
California businesses with a method to
finance pollution control, waste disposal,
and resource recovery facilities. Under its
Small Business Pollution Control Tax-
Exempt Bond Financing Program, the
CPCFA provides loans to credit worthy
small businesses for acquisition,

; construction, or installation of qualified
pollution control, waste disposal, and
resource recovery facilities in California.
Because of the problems associated with
categorizing any business into a single
SIC code, the CPCFA's proposed
regulations define a small business as an
entity that is classified a small business
pursuant to the size standards set forth in
Tide 13, Code of Federal Regulations, QE

employs no more than 500 full-time
equivalent employees.
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c. Recommendation

The nationally recognized and
generally accepted definition of small
business is those entities, including their
affiliates, which employ domestically and
internationally 500 or fewer full-time
equivalent employees . Because entities
regulated by SB 235 are diverse, an
equitable approach to the small business
exemption criteria is essential ; therefore,
the CIWMB should use this 500 or fewer
headcount size standard to determine
which entities are considered small
businesses. The CIWMB should research
the impact of establishing such a size
standard and determine the number of
entities-and-their total-RPPC-salesin
California which would be exempt from
the program.

3. Point-of-Sale Temporary
Exemption

It is estimated that up to 100,000 entities
will be regulated by SB 235 . Most of these
entities are retail outlets, such as grocery
stores, convenience stores, fast-food outlets,
and restaurants . Given the large number of
retailers, a temporary one-year exemption
should be provided for all point-of-sale
RPPCs. The point-of-sale exemption should
be effective only in 1995, expiring January 1,
1996. This exemption reduces the number
of entities which the CIWMB will need to
monitor. With this temporary exemption,
the CIWMB staff can concentrate its
resources initially on program start-up
and implementation efforts.

4. Certification Procedures

Certification procedures vary among the
source reduction, reuse or refill, recycling
rates, and postconsumer content
compliance options . The entities
responsible for preparing certification
documents are outlined in Table P11. In
addition, containers granted a waiver or
exemption must maintain supporting
documentation, as outlined in subsection C
of this section .

Table IV-1
Entities Responsible for

Certification Documentation a/

Compliance Certification Supporting
Option Affidavits Documents

Source reduction Product Container
manufacturers manufacturers

and
container

manufacturers

Reuse or refill Product Product
manufacturers manufacturers

Recycling rates Product Product
manufacturers manufacturers

Minimum content Product Container
manufacturers manufacturers

and
container

manufacturers

i/ In all cases, the product manufacturer is uhunately responuble for
providing the CIWMB with all necessary proof of certification.

Procedures for certifying compliance
require: (1) the CIWMB to notify product
manufacturers of regulations, and (2) product
manufacturers to document their containers'
compliance with SB 235 . These two subjects
are discussed below.

a. Notification by CIWMB

Procedures for distributing proposed
regulations are established in California
Government Code Section 11346 . Notices
of any proposed new regulation must be:

0 Mailed to parties requesting
notices of regulatory actions

O Published in the California
Regulatory Notice Register

q Mailed to a representative
number of small businesses, and

O Mailed to any parties whom the
CIWMB believes to be interested
in the proposed action.

The first two requirements are the
responsibility of the California Office of
Administrative Law and are not the
CIWMB's responsibility .

S
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•

•
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4

The CIWMB must make an effort to
notify potentially impacted entities such
as product and container manufacturers .3
To notify all potential product
manufacturers, the CIWMB has three
alternatives:

q Develop a database of all
product manufacturers and
retailers, then mass mail the
certification regulations

q Provide regulations and
affidavits to selected industry
and trade associations, which
then would distribute them to
affiliated members

q Publish a notice in industry
and trade publications, leaving
the responsibility of obtaining
regulations and forms to product
manufacturers and retailers.

Option 1: Develop Database

The first option requires the CIWMB
to develop a comprehensive database of
product manufacturers . For SB 235
purposes, there are potentially up to
100,000 entities which might be impacted,
including product and container
manufacturers . 4

Because there is no single source of
the names and addresses of these various
entities, the CIWMB would perform
extensive data collection to obtain all the
necessary information for mass mailings
of regulations . Data collection activities
may include advertisements, surveys, and
additional research to gather pertinent
information for this database . This effort
would be labor intensive and time
consuming.

In addition to identifying product
manufacturers, the CIWMB would need to
maintain the database on a computer with

Product manufacturers are the entities whose
names appear on the RPPC label and can include
distributors, wholesalers, importers and retailers.
Refer to Appendix D for description and numbers
of entities involved in the lifecyde flow of RPPCs.

enough speed, memory, and disk space
to manage the information efficiently.
Assuming there are 100,000 entities
identified, approximately 20 megabytes
of disk storage would be needed .5
Although personal computers have many
times this storage capacity, response time
may be slow depending on available
memory and the type of computer used.

After all potentially impacted product
manufacturers have been identified and
key entered, the CIWMB then would
mail each a copy of regulations and
certification affidavits . Assuming each
package is two ounces, the costs of
postage for just one mailing to 100,000
entities would be approximately $60,000.

Option 2: Provide Regulations to
Industry Associations

The second notification option
involves the CIWMB providing copies of
regulations and certification affidavits to
industry and trade associations . These
associations then presumably would
distribute the certification requirements
to affiliated members.

This option places an administrative
burden on the associations ; these
associations may be unwilling to
undertake such a task without being
reimbursed by the CIWMB. In addition,
membership in these associations is
voluntary and typically not limited to
product manufacturers which market
their products in California, meaning all
affiliated members would receive copies

; of California regulations . Product
manufacturers belonging to multiple
associations may be notified several
times. Other product manufacturers not
selling any products in California may
be unnecessarily notified . Furthermore,
those entities which do market in
California may already be on the mailing

5 It is assumed that for each manufacturer,
approximately 200 characters (or bytes) will
be maintained . Assuming 100,000 records are
stored, the amount of disk storage needed is
20 megabytes.
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list for the California Regulatory Notice
Register. In which case this option
would duplicate efforts of the Office of
Administrative Law.

Option 3: Publish Notice In
Industry Publications'

The third option requires the CIWMB
to publish a notice in industry publications
such as trade journals, industry bulletins,
and technical publications. This notification
would briefly summarize SB 235
compliance requirements, effective dates,
and other pertinent information . Technical
Advisory Committee members could be
consulted to develop a list of publications
to advertise notices.

The CIWMB would not disseminate
copies of regulations to product
manufacturers or retailers. Those entities
needing copies of regulations could
obtain this documentation through
existing procedures, outlined in California
Government Code Section 11344 . The
California Office of Administrative Law
(OAL) is responsible for publishing,
distributing, and selling California Code
of Regulations and California Regulatory
Notice Register, and the OAL could provide
the required instructions for obtaining
copies of SB 235's regulations.

This third option has the lowest cost
to the CIWMB of the three alternatives
and is the easiest to administer for the
CIWMB because the CIWMB only would
be responsible for advertising notices.
Reproducing and distributing SB 235's
regulations for product manufacturers
requesting copies would be the
responsibility of the OAL.

Recommendation

Although technically the OAL is
required to provide copies of regulations
to interested parties, the CIWMB should
take the lead responsibility for informing
manufacturers about the regulations.
Therefore, the CIWMB should publish
notices in industry publications (Option
3) and provide regulations to industry

associations (Option 2) . Also, the OAL
would distribute the regulations (Option
3) upon request from manufacturers.
This would provide for initial distribution
of the regulations. With the passage of
time, the CIWMB can update and
maintain a database of product
manufacturers (Option 1) . As part of this
process, any new manufacturer identified
by CIWMB should be informed of SB 235
requirements.

b. Certification by Product
Manufacturers

Senate Bill 235 requires the
CIWMB to adopt-regulations-regarding
procedures to certify compliance. The
form and substance of these procedures
are the CIWMB's responsibility . A
discussion of certification responsibilities
with respect to each compliance option
follows.

Because the container manufacturer
produces RPPCs and has the ability to
substantiate source reduction compliance
of its RPPCs, it is recommended that the
container manufacturer certify source
reduction to the product manufacturer. 6
As established by SB 235, PRC Section
42325(a) specifically states that the CIWMB
is to adopt regulations which include:

"Procedures for certifying
compliance with Article 2
(commencing with Section 42310),
including a requirement that
product manufacturers in their
specifications for rigid plastic
packaging containers a requirement
that the packaging manufacturer
cemfy that the rigid plastic
packaging containers comply with
this chapter" [emphasis added].

From the context of the law, it is
assumed that "packaging" manufacturer
is the container manufacturer which

6 A container manufacturer and product
manufacturer may be the same entity. For a
description of the functions of these entities,
refer to Appendix D .

•

•
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produces a rigid plastic packaging
•

	

container. The container manufacturer
can certify by providing a product
manufacturer with a certification affidavit
stating its RPPCs comply with SB 235's
source reduction requirements.
Supporting documentation which
substantiates this compliance would
be maintained by the container
manufacturer. If the product
manufacturer is non-compliant because
the container manufacturer falsely
certified, the container manufacturer is
held liable.

In the case of reusable or refillable
containers, the product manufacturer is
responsible for both the certification
affidavit to the CIWMB and supporting
documentation . Supporting documents
substantiating reuse compliance differ
from the refill option documents and
are discussed in the following
subsection.

For RPPC compliance using particular
type and product-associated recycling
rates, the product manufacturer is
responsible for certification affidavits and
supporting documentation. Recycling
rate supporting documentation will .
require information from other sources,
such as the CIWMB statewide recycling
rate reports or industry sources.

Similar to source reduction, container
manufacturers must certify to product
manufacturers that their RPPCs meet
SB 235's postconsumer material
requirements. Container manufacturers
have information available affirming use
of postconsumer material in producing
RPPCs; therefore, the container
manufacturer must provide the required
documentation . If the product
manufacturer is non-compliant because
the container manufacturer falsely
certified, the container manufacturer is
held liable.

Two options exist for the CIWMB
to obtain certification documents . The
fast certification process requires all
product manufacturers impacted by
SB 235 to submit certification documents
to the CIWMB. The second option (self-

certification) requires product
manufacturers to provide certification
affidavits and/or supporting documents
only upon request by the CIWMB.
These two options are discussed below.

Option 1 : Product Manufacturers
Submit Affidavits to
CIWMB

The first option, requiring all
affected product manufacturers to
provide certification documentation
to the CIWMB for any RPPC sold in
California, gives the CIWMB much
control over monitoring compliance.
The CIWMB would be responsible for
reviewing, analyzing, and acting upon
these certifications. Given that there
are potentially 100,000 product
manufacturers that must certify, this
option creates administrative costs that
would be higher than other certification
submittal options.

In addition to the substantial costs
associated with reviewing these
certifications, additional office space for
processing and storing the certification
documentation is needed. Because this
documentation will be updated on a
regular basis, it is assumed only paper
copies will be maintained (an option
would be to store these documents on
microfilm or optical disk) . Assuming
100,000 entities submit certifications and
supporting documentation to the
CIWMB, the following amount of
storage space is needed:

O 42 four-drawer file cabinets,
or

O 234 feet of open shelving
space .?

Thus, this option appears to have both
higher labor and records storage costs.

7 This assumes the CIWMB will receive an avenge
of rive pages per entity submitting certification
documentation. A four-drawer file cabinet stores
approximately 12,000 pages. One foot of open
shelving stores 1,500 pages.
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Option 2: Product Manufacturers
Self-Certify

The self-certification option requires
each product manufacturer to supply the
certification affidavit and supporting
documentation within 30 calendar days
of a formal request from the CIWMB.
The actual documents could be
maintained at corporate or regional
offices, depending on the choice of the
product manufacturer.

Regulations to be prepared by the
CIWMB will establish the content of
certification affidavits, certification
procedures, and supporting
documentation. The process of notifying
product manufacturers of ccrtifica[ion

procedures is discussed in the previous
subsection.

Administration and record keeping
costs under this option are expected to
be lower than the first option . Although
monitoring compliance is not as
controlled as in the first option, this
option provides the benefit of lower
administration costs.

Recommendation

Because of its lower cost and simplicity,
the second option is recommended. This
option meets the requirements of SB 235
while providing greater flexibility for
product manufacturers .

	

- - - -
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C. Documentation Requirements

Certification documentation is to be
provided by the product manufacturer and
should consist of: (1) certification affidavits,
and (2) compliance documentation.
Certification affidavits and supporting
documentation substantiating compliance,
along with access to these records, are topics
discussed below. In all cases, the product
manufacturer should be given 30 days in which
to produce the affidavit and supporting
documentation.

1. Certification Affidavits

The certification affidavit for SB 235
should be a written document which states
that the person signing the affidavit affirms
their RPPCs comply with SB 235 requirements.
The affidavit should be signed by an
individual who has authority to make such a
declaration for a product or container
manufacturer . Product manufacturers,
regardless of whether or not their containers
are exempt or waived, are to make these
certification affidavits available to the CIWMB

0

	

upon request.

The format and content of the certification
affidavits are to be determined by the CIWMB.
At minimum, these affidavits should include:

Description of RPPC packaging
lines which comply, including the
compliance option under which
they comply

• For exempt RPPCs, words stating
which exemption applies to the RPPCs
and why the exemption applies

• For RPPCs qualifying for a waiver,
words stating which waiver applies
and why the waiver applies

Company name

• Company address

• Official company representative
and tide

q Phone number

q Signature of an authorized company
official and a statement articulating

Page N-10
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the undersigned affirms the RPPCs
comply with SB 235 requirements
(or are exempt or waived from
specific SB 235 requirements), and
the information provided is complete,
accurate, and consistent.

Also, the affidavit should state that false
certifications, false documentation, or
misleading information shall be considered
an act of perjury.

In addition to affidavits, supporting
documentation substantiating compliance
should be requested by the CIWMB as part
of its audits . A discussion of documentation
requirements for each compliance option is
discussed in the following subsection.

2. Supporting Documentation and
Reporting Requirements

The supporting documentation required
and the entities responsible for this
documentation varies for each compliance
option. Thus, reporting requirements
depend on the waste management criteria
chosen by the product manufacturer.

a. Source Reduction

For all source reduced RPPCs, two
types of information must be provided to
the CIWMB: (1) the weight of RPPCs
prior to source reduction, and (2) the
weight of source reduced RPPCs.
Although the product manufacturer may
have documents showing RPPC weight
specifications, the container manufacturer
must maintain reports validating this
information.

RPPCS Introduced Prior to January 1,
1995

For containers manufactured between
January 1, 1990, and December 31, 1994,
the product manufacturer should provide
the weight of the RPPC used for the
same product by the same manufacturer
on and after January 1, 1990, as well as
the weight for those RPPCs complying on
January 1, 1995 . These reports are not
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required to show the weight of every
RPPC but rather a statistically
representative sample of RPPCs
produced.

Because an RPPC complying under
source reduction must be source reduced
each subsequent five-year period8 to
remain in compliance, documentation
needs to be updated each new five-year
period.9 In each subsequent five-year
period, the product manufacturer should
provide the weight of the same RPPC
used for the same product by the same
manufacturer on January 1 of the first
year of the five-year period.

RPPCs Introduced After December 31,
1994

If an RPPC is introduced after
December 31, 1994, and the product
manufacturer intends to comply through
source reduction by the end of the current
five-year period, the product manufacturer
should provide the CIWMB with a formal
statement of this intention. This statement
should include a description of actions
being taken to ensure their RPPCs comply
by the end of the five-year period (i .e ., by
December 31, 1999).

If a new or innovative RPPC is source
reduced by 10 percent, one of the
following supporting documents should be
maintained:

q The weight of comparable RPPCs
prior to source reduction and the
weight of new RPPCs, or

q The weight of the new RPPCs during
the first full calendar year of
production and the weight of the
source reduced RPPCs.

Five-year periods are time frames established by
SB 235, such as 1990-1994, 1995-1999, 2000-2004,
and 2005-2009.
This is how SB 235 currently establishes the
source reduction requirement . However, it is
recommended (Section III) that source reduction
be requ ired just once and then at least maintained
thereafter, rather than requiring subsequent 10
percent reductions every five years .

Supporting documentation is valid
through both the current and subsequent
five-year period . 10

b. Reuse and Refill

Reusable Containers

Product manufacturers should be
required to substantiate that their RPPCs
are being reused at least five times by
consumers . Product manufacturers
validating reuse of their RPPCs should
have the following information available
to the CIWMB:

q List of products sold in reusable
containers

	

_

q The measurement period to be used
to determine reuse for each RPPC
packaging line and how that period
was determined

q A description of the system used to
facilitate reuse of parent containers
by consumers

q Copies of sales reports which show
volume of product refill packages
sold or volume of product sold, and
volume of product in parent
containers sold in a given year or
period.

Financial reports could identify each
product line sales contained in reusable
RPPCs; sales of original parent containers
and refill packages should be identified
separately.

' Refillable Containers

Product manufacturers might
replenish the original product contained
in refillable RPPCs at a place of business.
Data on the total volume of product sold,
demonstrating that the RPPCs are being
refilled at least five times, should be
made available to the CIWMB.

10 Refer to Section 111 for a discussion of measuring
source reduction compliance for RPPCs introduced
after December 31, 1994.
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Supporting documentation should
include:

q List of products sold in refillable
RPPCs

q A description of the system used
to facilitate return by the consumers
and refilling by the product
manufacturer of refillable RPPCs

q Copies of sales reports which show
volume of product sold and volume
of product in refillable containers
sold in a given year or period.

If a product manufacturer uses a
measurement period longer than a
calendar year to calculate reuse or refills,
the product manufacturer must show how
this measurement period was derived.
Formulas and any backup documents are
required.

Both reuse and refill compliance
require documents to be updated each
year. These documents should be
complete and available upon request by
the CIWMB.

c Recycling Rates

Only product manufacturers
complying by particular type or product-
associated recycling rates are required to
maintain supporting documentation of
recycling rates. These recycling rates
should be substantiated by sales and
diversion reports published by industry
or the product manufacturer.

For compliance under the non-PETE
and PETE recycling rates, certification
documentation should be updated
annually using the CIWMB published
recycling rates. For particular type or
product-associated rates, the product
manufacturer also should update annually
its certification documentation.

d. Postconsumer Content

Because container manufacturers
often blend virgin and postconsumer resins
used in producing their RPPCs, container

manufacturers are required to provide
certification to product manufacturers
of postconsumer material content.
Documents showing postconsumer
material content of RPPCs should be
provided by container manufacturers and
should include:

q The weight of postconsumer resins
used in production of a product
manufacturer's packaging line of
RPPCs

q The weight of virgin resins used in
the production of the same product
manufacturer's packaging line of
RPPCs

Documents should be updated if the
RPPCs' postconsumer material content
level changes.

e. Waivers

The Act provides four waivers, three
of which hold the product manufacturer
responsible for documentation supporting
a waiver claim . These three waivers
include one "good faith effort" waiver 11
from all of the Act's requirements and two
waivers from the postconsumer material
content requirement.

Documentation for the "good faith
effort" waiver should include reports
showing the number of all RPPCs
produced and the number of those RPPCs
produced which meet the postconsumer
material requirements in a calendar year.
For the RPPCs meeting the waiver criteria,
the product manufacturer must maintain
the same documentation as previously
discussed for postconsumer content.

Because the two postconsumer
material waivers do not relieve a product
manufacturer from complying with the
other compliance options, it is reasonable
to assume product manufacturers will not
apply for either of the two postconsumer

A'good faith' waiver may be granted in 1995 if 50

percent of an individual product manufacturer's
RPPCs have 25 percent postconsumer material,
and all the manufacturers RPPC will contain 25

percent postconsumet material by January 1, 1996.
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content waivers. A product manufacturer
is not required to maintain documentation
on the Act's requirements that it could
not achieve. Therefore, it is unnecessary
to establish such documentation
requirements for those product
manufacturers unable to meet the
postconsumer material requirements.

£ Exemptions
Product manufacturers who claim

their RPPCs contain drugs, medical
devices, medical food, or infant formula_
should provide the CIWMB with
appropriate documentation showing the
RPPCs do contain one of these four
products which are-regulatedby the -
Federal Food, Drug and Cosmetic Act.
In addition, RPPCs containing drugs
should have an approval letter from the
Federal Drug Administration (FDA) or
copies of pertinent pages of regulations
pertaining to the preapproved over-the-
counter drugs.

Products regulated by the Federal
Insecticide, Fungicide, and Rodenticide
Act (FIFRA) contained in RPPCs also
must have supporting documents
maintained by the product manufacturer.
Pertinent statutory or regulatory pages
on the FIFRA-regulated product should
be on-file and available to the CIWMB
upon request.

3. Access to Records and Reports
As established by SB 235, any entity

required to certify may be subject to audits
conducted by the CIWMB . Certification
documentation maintained by product
manufacturers is to be made available upon
request by the CIWMB. The product
manufacturer should be allowed 30 calendar
days to reply to such a request from the
CIWMB .

The documentation requested depends
on the compliance option chosen. The
CIWMB also may request additional
information as part of its audits, including
methodologies used for calculations,
demonstration that the RPPCs have been
reused or refilled at least five times, and
description of actions taken to reduce,
reuse, refill, recycle, or use postconsumer
material.

Certification affidavits and other
supporting documentation need be
maintained for at least three years by
product manufacturers .12 This allows for a
reasonable amount of time for CIWMB to
perform its audits while keeping record
keeping costs minimal for product
manufacturers.

4. Confidentiality

Senate Bill 235, PRC Section 42323,
establishes that:

'Proprietary information included
in part of a report or certificate
submitted to the board pursuant
to this chapter shall not be made
available to the general public".

The CIWMB should make its ascertation
of compliance and certification with
minimal accumulation of proprietary data.
During on-site audits conducted by the
CIWMB, proprietary information should
be reviewed and verified on-site and,
whenever possible, not duplicated or
carried back to CIWMB headquarters.
The CIWMB also should ensure limited
and controlled access to any proprietary
or confidential information stored at its
headquarters in Sacramento . No one
should be allowed to copy the information,
and only selected CIWMB staff should
have access to the originals.

12 Except source reduction compliance documents.
Because compliance periods are longer,
certification affidavits and supporting
documentation should be maintained for two
five-year periods (ten years).
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V. Administration of the RPPC Program

This section discusses the CIWMB's
responsibilities for administering the rigid
plastic packaging container program.
Responsibilities include monitoring

	

-
program participants, providing technical
assistance, reviewing and granting waivers
and exemptions, conducting certification
audits, accessing fines and penalties, and
distributing Rigid Container Account funds.

This section is organized as follows:

A Identifying and Tracking
Product Manufacturers

B. Providing Program "Assistance and
Outreach to Product Manufacturers

C. Reviewing and Granting Waivers
and Eremptions

D. Monitoring Certification and Compliance

E. Assessing Fines and Penalties

F. Distributing Rigid Container
Account Funds

C. Accounting for Rigid Container
Account Funds.

A. Identifying and Tracking
Product Manufacturers

To monitor RPPC program compliance
and notify potentially impacted product
manufacturers of revised regulations, the
CIWMB needs to identify the product
manufacturers who must comply with SB
235's requirements . As defined in Section
IV, product manufacturers may include:

q Domestic product manufacturers

q Foreign manufacturers or importers

q Distributors

q Retailers.

There may be as many as 100,000 entities
which are impacted by SB 235 . Options are
provided below to identify these entities and
to maintain certification information
collected from each .

1. Identifying Existing and
New Product Manufacturers

The primary monitoring and
enforcement activity of the CIWMB will be
audits of regulated product manufacturers
(discussed later in this section) . In order to
randomly select product manufacturers to
audit, the company names and contacts at
these manufacturers need to be identified
and maintained on a list or computer
database.

An estimated 16,000 new products were
introduced in-Califomia's-grocery-stores-in
1991 . 1 The CIWMB will need a method to
identify new products packaged in RPPCs
and their associated product manufacturers
to fairly administer the Act . This will involve
on-going research and database
management.

The CIWMB has several options for
developing this list or database:

q Require all product manufacturers to
register with the CIWMB . All product
manufacturers, plus any retailers which
place a product with an RPPC at the
point-of-sale, would be required to
register with the CIWMB . This method
could provide more accurate and
complete information than other
options. However, the cost of soliciting,
receiving, and compiling information
from as many as 100,000 entities would
outweigh the benefit of a possibly more
complete database . Also, there is no

-guarantee that the CIWMB would identify
all manufacturers.

q Perform RPPC surveys. The CIWMB
could perform shelf surveys at retail
and.wholesale outlets, noting the name
of the manufacturer on each container's
label . This option reduces the reliance
on third-party data, and the information
obtained would be up-to-date. The
surveys are labor intensive, and only a
sample of products would be identified.

1 Sacramento Bee, November 11, 1992.
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q File Set 2 containing correspondence,
including:

• Requests for waivers and
exemptions

• General correspondence for
informational requests

• Records of phone conversations
concerning RPPCs and SB 235.

q File Set 3 containing audit and
enforcement materials, by manufacturer,
including:

• Request for certification
documentation

• Submitted certification
documentation

• Records of review and assessment

▪ Audit reports

• Transmittal letters to manufacturers

• Follow-up inspection reports

▪ Records of enforcement action

▪ Recommendations on enforcement
actions

• Transcripts of independent hearing
panels

• Settlement agreements.

Both File Set 1 and 2 deal primarily
with tracking and identifying product
manufacturers. File Set 3 is geared towards
monitoring compliance and justifying
enforcement actions ; access to this file
should be controlled and monitored . The
originals in File Set 3 should be checked out
to an individual who, whenever possible,
should use the originals and not make
copies.

•
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The CIWMB would need to conduct
• these surveys on an on-going basis to

determine new products and to identify
products missed or added since earlier
surveys.

q Use existing mailing lists. The CIWMB
could purchase mailing lists from -
industry associations and obtain
national and statewide Standard
Industrial Classification lists relevant
to SB 235 . Ins staff time would be
needed to establish a listing of
manufacturers, though these listings
may not include all manufacturers
selling RPPCs in California . These lists
will need to be reviewed to remove
entities not regulated by SB 235.

Based on the need to both identify the
largest percentage of program participants
and to minimize on-going administrative
costs, existing mailing lists should be used.
In addition, limited RPPC surveys should be
conducted over time by the CIWMB to
identify additional manufacturers not
included in these mailing lists.

2. Maintaining Program Files
The CIWMB will need to organize and

maintain hard copies of various program
certification documents. The RPPC program
files should be grouped into three file sets,
containing the following documentation:

q File Set 1 containing a list of regulated
entities, including:

• Product manufacturers
• Importers
• Distributors
• Retailers .

/07
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B. Providing Program Assistance
and Outreach
to Product Manufacturers

During and after development of SB 235
regulations, product manufacturers will have
questions regarding SB 235's requirements.
The CIWMB should develop informational
procedures and maintain documents which.
explain the RPPC program and compliance
criteria, and provide technical assistance to
product manufacturers.

The RPPC program materials should
consist of two procedural guides: (1) a
program overview and compliance guide,
and (2) a technical assistance resource guide.
Copies of the published guides should be
made available to product manufacturers
upon request.

1 . Developing Program Overview
and Compliance Guide

The program overview and compliance
guide would provide product manufacturers
with general information regarding the Act's
requirements and certification procedures,
as well as instructions on how to complete
certification documentation . This guide
should contain the following information:

q Description of the RPPC program,
including compliance requirements

q Contact person at the CIWMB
for additional information

q Copy of SB 235 legislation
and regulations

q Updated changes to legislation
and regulations

q Description of the entities
which must comply with the
Act's requirements

q "Sample" certification affidavits

q Compliance guidance, including
measurement formulas for each
compliance option

q Certification documentation
requirements

q Waiver and exemption criteria,
including documentation requirements

q Description of enforcement
program

q Description of fines, penalties,
and enforcement actions for
non-compliance

q Notice and hearing procedures,
including due process and appeals.

This guide provides product manufacturers
with a resource to develop and implement
their compliance programs.

2. Developing Technical Assistance
Resource Guide

The technical assistance resource guide
provides sources for additional information
relevant to the RPPC program. The
information in this guide could include the
following:

q List of published waste management
documents available from the
CIWMB

q List of postconsumer resin
manufacturers and suppliers

q List of postconsumer content
container manufacturers and
suppliers

q Description of successful waste
management programs

q List of peer match companies 2

q List of tradeable credit sources
(if program adopted).

3. Providing Technical Assistance
to Product Manufacturers

When providing technical assistance
("outreach") to product manufacturers,
the CIWMB may want to follow the
cooperative environmental management
approach, where applicable, promoted

Companies with exemplary plastic waste
management programs which serve as model
companies for others to emulate .

•
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and implemented by the United States
Environmental Protection Agency (EPA)

3 and Cal EPA. This proactive approach
utilizes the following to achieve technology
transfer and technical assistance:

q Technical assistance and resource
center

q Peer match programs

q Private-public partnerships

q Industry-regulatory advisory boards

q Dissemination of information to
targeted industry groups.

Examples of each approach are
discussed below . However, no estimate is
made of the scope, staffing level, equipment
resources, or funding for these programs.

A technical assistance and resource
center would insure that the CIWMB delivers
consistent messages and technical advise to
manufacturers . This center would provide
current technical assistance materials and
compliance guides, and, if the budget allows,
actual person-to-person, hands-on technical

• assistance.

Product manufacturers that have
exemplary plastic waste management
programs could serve as models for other
businesses. Such a company would serve as
a "peer match ." For example, an article
written by the CIWMB could describe how
certain companies efficiently organized
resources to comply with SB 235.

Private-public partnerships are
cooperative venture projects involving
industry, government, and academic

institutions . Examples of private-public
partnerships that could be implemented for
the RPPC program include:

q Industry and the CIWMB jointly
funding and providing resources to a
university-based solid waste research
group or other non-profit research
group to compile exemplary waste
management programs that can serve
as models of SB 235 compliance

q Industry and the CIWMB providing
a professional exchange program
where personnel are given temporary
assignments in the other sectors

q Industry and the CIWMB conducting
workshops and seminars to provide
training and technical assistance to
help other companies meet
compliance.

The CIWMB should continue working
with the existing Technical Advisory
Committee to develop the enforcement
program. This enables the CIWMB to be
sensitive to the limitations of the regulated
community . Regulations and procedures
jointly developed should encourage
flexibility and innovation in meeting
regulatory requirements, and better link
economic and environmental objectives.

The CIWMB and Technical Advisory
Committee members could develop jointly
a list of targeted industry groups that should
receive technical assistance material.
Identifying targeted industry groups with
the most RPPC products and insuring their
compliance would provide maximum
impact with moderate effort.
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C. Reviewing and Granting Waivers
and Exemptions

Senate Bill 235 provides four waivers
and three exemptions from the Act's
requirements . The CIWMB is responsible
for reviewing and granting waivers and
validating claims that an RPPC is exempt.

Product manufacturers are not required
to apply for waivers or exemptions;
however, they have the option of submitting
documents to obtain approval for a waiver
or exemption claim. If a company claims
their RPPC is exempt or waived, but does
not apply for preapproval, then that
company will be held liable for compliance
in the event the CIWMB determines the
RPPCs inquestion are-not-exempt.

1 . Reviewing and Granting Waivers

Four waivers are provided in SB 235:
two from all of the requirements, and two
from the postconsumer content
requirements . Waivers from all of the Act's
provisions are provided iF.

q On and after January 1, 1994, less
than 60 percent of California's
single-family homes have access to
curbside collection programs that
include beverage containers, or

q At least 50 percent, by number,
of a manufacturer's RPPCs sold
or offered for sale in California
achieve the required postconsumer
content, and all will comply by
January 1, 1996.

The two waivers from postconsumer
content are:

q The RPPCs cannot meet the
postconsumer requirements and
remain in compliance with
applicable provisions established
by the U.S. Food and Drug
Administration or other state or
federal laws or regulations, or

q It is technologically infeasible to
use RPPCs that attain the required
postconsumer content .

a. Curbside Collection Coverage
Waiver

The CIWMB must monitor the
proportion of California's single-family
homes serviced by curbside collection
programs which collect AB 2020 plastic
beverage containers. These programs
include both curbside recycling and
material recovery facilities. The
California Department of Conservation
already keeps track of the number of
single-family households serviced by
curbside recycling programs. The
CIWMB can use these data to help
determine how many of the single-family
households are provided curbside
collection of plastic beverage containers.

No information is now available on
how many single-family households are
serviced by material recovery facilities
(MRFs). The CIWMB should develop a
method of determining this and tracking
how this coverage changes over time . It
will be necessary to develop checks to
avoid double counting of separated
material collected at the curb and then
taken to an MRF.

b. "Good Faith Effort" Waiver

In the event a product manufacturer
is audited for its 1995 sales of RPPCs, the
product manufacturer will need to supply
documents supporting its claim for this
waiver. The documentation should be
prepared according to the requirements
set forth in Section IV . The CIWMB
would review these documents and
determine whether such a waiver is valid.

c. Waivers from Postconsumer
Content

These two waivers are not waivers
from the Act's other requirements, so it
is unnecessary for a product manufacturer
to demonstrate why postconsumer
material cannot be used. Because these
waivers create unnecessary work for a
product manufacturer, it is anticipated
that these waivers will not be applied.

°IERNST&YOUNG
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2 . Reviewing and Granting

.

Exemptions

An RPPC is exempt from all of SB 235's
if it is shown that the RPPC:

o Is destined for shipment outside
California and will remain with the
products upon shipment, or

q Contains drugs, medical devices,
medical food, or infant formula, as
defined by the Federal Food, Drug
and Cosmetic Act, or

D Contains toxic or hazardous products
regulated by the Federal Insecticide,
Fungicide, and Rodenticide Act
(FIFRA).

Although product manufacturers must
maintain documents demonstrating their
RPPCs meet one of the above exemption
criteria, the CIWMB may request a

manufacturer to submit documentation
showing that the exemption is legitimate.
The CIWMB also may contact the FDA or
other federal agencies to establish that a
product in the RPPC is actually regulated in
a manner consistent with the exemption
provisions . The CIWMB then would
inform the product manufacturer that the
exemption was either accepted or rejected.

The CIWMB should define the term
"destined for shipment" outside of California
to mean intended for final sale outside
California . A manufacturer's product
packaged in an RPPC may be sold to a
distributor in California who then may sell
the container to an out-of-state customer or
to a California customer . A specific
definition of this exemption should be
developed so product manufacturers know
whether their RPPCS are required to comply
with SB 235.

•

Page V-6

	

IERNSr&YOUNG

It/



Section V	 Administration of the RPPC Program

D. Monitoring Certification and
Compliance

A critical aspect of SB 235's compliance
structure is that all RPPCs automatically
comply with the Act when the statewide
non-PETE and PETE recycling rates are met.
If the recycling rates are met, there is no
need for the CIWMB to monitor compliance
of individual entities . The CIWMB's staffing
and funding needs then are significantly
reduced.

Statewide non-PETE and PETE recycling
rates most probably will not be met prior to
January 1, 1995 . Assuming that the statewide
non-PETE and PETE recycling rates are not
met by January 1, 1995, the CIWMB will need
resources to monitor compliance.

The Act authorizes the CIWMB to audit
any entity required to make a certification,
though the Act does not specify how these
audits are to be performed. Auditing is only
one method to enforce the Act ; other
options (not provided in SB 235) include
requiring certification affidavits and allowing
citizen suits.

1 . Enforcement Methods of Other
Regulatory Programs
In examining possible SB 235 enforcement

procedures, similar programs implemented
by California agencies and other states were
evaluated. Seven programs were identified:

q Beverage Container Recycling and
Litter Reduction Act (AB 2020)

q Fiberglass Insulation Minimum
Content Act (AB 1340)

q Glass Container Minimum Content Act
(AB 2622)

q Newsprint Minimum Content Act
(AB 1305)

q Trash Bag Minimum Content Act
(SB 2092)

q Oregon's Rigid Plastic Container Act
(SB 66)

q Wisconsin's Waste Management Act
(SB 300) .

Of the seven programs, only AB 2020
requires the number and variety of audits
expected for SB 235. For the other six
programs, enforcement activities are
presently minimal . Most of these programs
are in process of being implemented;
however, it is anticipated that they will be
minimally enforced either because they lack
statutory authority to audit or lack funds to
pursue enforcement . With the exception of
AB 2020, no agency has yet committed to
any specific level of enforcement.

Each of the seven programs' enforcement
methods is discussed below. The programs
are grouped according to administering
agency.

a. Programs Administered by
the California Department of
Conservation
The Department of Conservation

(DOT) audits a significant portion of
certified recycling centers in California as
part of enforcing AB 2020 . Approximately
2,000 audits are performed annually, or 80
percent of all certified recycling centers.
Auditing is both necessary and appropriate
because these certified recycling centers
are receiving and disbursing nearly $400
million of AB 2020 refund payments.

The DOC also administers the
fiberglass insulation and glass container
minimum content programs . Both
programs currently are developing
enforcement procedures . The seven
companies which operate the 12 glass
container manufacturers in California do
submit periodic reports to DOC which
show total tonnage of cutlet (recycled
glass) used and total recycled material
content of new containers produced.

Unlike SB 235 and AB 2020, these
two programs have substantially fewer
entities to regulate . There are less than
25 glass container and fiberglass
insulation manufacturing plants in
California. There are fewer than 100 glass
container manufacturing plants in the
U.S ., and many are owned by the same
companies .

S
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b. Programs Administered by
the California Integrated Waste
Management Board

The newsprint and trash bag minimum
content programs are administered by the
CIWMB and funded from the Integrated
Waste Management Account. Staff_
currently are drafting regulations for
implementing the trash bag program.
Regulations for administering the newsprint
program already have been approved and
enforcement activities have commenced.
Both programs require certifications of
compliance from all affected entities to be
submitted to the CIWMB.3

The CIWMB has not yet determined
the number of audits to be performed
each year . These two programs regulate
a more focused community with much
fewer entities than does SB 235 ; therefore,
identifying those responsible for
compliance is easier than it would be for
SB 235 . Furthermore, statutes for these
programs regulate the product, unlike SB
235 which regulates the product's
packaging.

c. Programs Administered by
Other States

Similar to SB 235, Oregon's SB 66
establishes a program regulating rigid
plastic containers . Oregon's Department
of Environmental Quality (DEQ) is
postponing any final implementation
policy, including monitoring decisions,
because it is actively pursuing legislative
changes to the statute . Staff from DEQ
have stated a desire to maintain
consistency with California's SB 235 while
remaining within the scope of their statute.
Because SB 66's existing language may be
modified, enforcement mechanisms are
not available to be compared.4

Any producer of newsprint sold in California, and
any entity purchasing newsprint in California,
must report to the CIWMB total tonnage sold or
purchased and the postconsumer material content
in the newsprint.
Oregon's 5B 66 initially required that all entities
submit verification of compliance to the DEQ.
Because of the volume of paperwork which may
result, the DEQ sought to revise this requirement.

The Department of Natural Resources
(DNR) administers Wisconsin's SB 300,
a program which includes minimum
content standards for plastic containers.
The DNR anticipates their enforcement
to take the form of retail "spot-checks".
A spot check consists of randomly
selecting products in plastic containers
from the shelf of a retail outlet and
performing audits of those products.
No specific statistical tool has been
chosen to decide the number of spot
checks or subsequent audits . This
program commences on January 1, 1995,
and also is in the developmental stage.

a. Citizen Suits

Citizen suits depend on a person or an
entity to bring civil action against a product
manufacturer allegedly in violation of the
Act's requirements . This option assumes
individuals or groups are concerned
enough to initiate legal proceedings against
entities not in compliance . This method
has been used by other laws to replace
enforcement traditionally conducted by a
state or federal agency .5

Advantages:

O Minimizes resources required for
program implementation

The Source Reduction Task Force for the
Coalition of Northeastern Governors
(representing nine states) recommends citizens
suits as the enforcement method for its model
state legislation to reduce packaging waste.

2 . Alternative Enforcement Methods
Except for AB 2020, none of the other six

programs have defined specific enforcement
methods or levels. The extensive auditing
done for AB 2020 is required because of the
magnitude of dollars handled by certified
recycling centers. Based on this review of
other programs, there appears to be no
similar enforcement program which could
be duplicated for SB 235 . Therefore, the
CIWMB must identify and implement its
own program . This section identifies and
evaluates two methods for implementing
an enforcement program.
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q Potential negative publicity arising
from the lawsuits encourages
compliance

q Decreased government involvement
may allow industry to redirect
resources from certification
paperwork to compliance

Disadvantages:

q Individuals and public interest
groups may be discouraged from
engaging in lawsuits due to the high
costs of litigation and necessary
time commitments; thus, a lack of
enforcement may result

q The_number of citizen suits
which actually are brought is
likely to be very low, decreasing
industry incentives to comply

q Absence of CIWMB enforcement
presence

q The public may perceive the
CIWMB as not actively addressing
California's plastic waste issues.

Relying on citizen suits as the sole
mechanism for enforcing this Act
effectively institutes a minimal level of
enforcement and is not recommended.
Though it is anticipated most regulated
entities will comply with the Act's
requirements regardless of the oversight
level, some entities may choose not to
comply if they believe there is minimal
risk of being detected as non-compliant
through a citizen suit

b . Self-Certification and CIWMB
Audits

There are two levels of enforcement
under this option. The CIWMB would
request certification documentation,
including affidavits and supporting
documents, and then perform either a
"desk" audit or an on-site audit Desk audits
involve CIWMB staff confirming the validity
of all submitted documentation from their
offices in Sacramento . The on-site audit
requires CIWMB staff to visit select product
maufacturers to verify records .

Each product manufacturer regulated
by the Act could be required to submit a
certification to the CIWMB that their RPPCs
comply . However, the extremely large
number of entities required to comply
with SB 235 prohibits this approach.

To avoid the large volume of paperwork,
a program of self-certification by product
manufacturers is recommended . A product
manufacturer needs to prepare and submit
certifications and supporting documentation
only if the CIWMB requests the information.
Audited manufacturers would be randomly
selected from all product manufacturers
and required to submit certification
documentation to the CIWMB for either
desk . audits or-on-site audits.

The CIWMB could select product
manufacturers to be audited through spot
checks. These "spot-check" shelf surveys
at retail outlets could be used to better
focus the selection of manufacturers and,
thus, improve the effectiveness of
enforcement efforts.

A desk audit minimizes program
administration costs because it eliminates
all travel time, avoids travel expenses, and
requires less CIWMB staff to complete.
Staff would be responsible for only
reviewing and evaluating in-house
certification affidavits and supporting
documents, estimated to take
approximately 12 hours per audit. These
desk audits involve validating the number
of RPPC packaging lines complying,
reviewing and assessing methodologies
and reports supplied in the supporting
documentation, and preparing audit
,reports. A disadvantage with conducting
desk audits, without any on-site audits, is
that product manufacturers could provide
false or misleading certifications with little
risk of being deemed non-compliant.

In addition to requesting certification
documentation from product
manufacturers, the CIWMB should
conduct on-site audits of selected product
manufacturers to ensure they comply.
Because the risk of being audited, found
non-compliant, and fined is greater,
product manufacturers will be more
inclined to comply with the Act's

•

•
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provisions . An on-site audit will increase
CIWMB staffing costs and travel expenses
and are estimated to take approximately
40 hours to complete . On-site audits
requ ire travel time, documentation review,
follow-up visits with container or resin
manufacturers, if necesssary, and
audit report preparation time.

3. Recommended Enforcement Method

Because actively enforcing the Act will
better ensure compliance with and success
of the RPPC program, it is recommended that
the CIWMB conduct both desk and on-site
audits of a sample of product manufacturers.
Approximately 80 percent of the audits
performed each year should be desk audits,
and 20 percent should be on-site audits.

To assist with monitoring program
compliance, the CIWMB should develop and
prepare a detailed audit procedures guide,
including audit checklist forms . The CIWMB
auditor would complete the checklist
according to the product manufacturer's
selected compliance option . The on-site

•

	

audit checklists may include inspection
observation notes completed during field
activities and supporting documentation.

The audit findings report should contain
a concise and clear description of the audit
findings, conclusions, and recommendations.
Audit findings should be reviewed by the
CIWMB or its representatives . Within 30
calendar days of completion of the audit, a
CIWMB supervisor should forward a copy
of the report to the product manufacturer.

4. Recommended Monitoring
and Enforcement Levels

While it is expected that product
manufacturers will comply with the law, it
is important that a definitive enforcement
presence be established to provide
additional incentive for those less inclined to
comply with the Act's requirements. The
number of audits necessary to establish such
a presence is difficult to estimate because
the exact number of regulated entities is
unknown. The potential number of entities

required to comply could exceed 100,000.6
It is recommended that the CIWMB
perform at least 400 desk audits each year,
plus 100 on-site audits . This number will
vary depending on the level of compliance
discovered during the audits.

The time required to audit a product
manufacturer will vary significantly,
depending on the size of the company, the
number of RPPC product lines, and structure
of the company being audited. Larger,
more complex companies with multiple
manufacturing locations and subsidiaries will
take more time to audit than small product
manufacturers with fewer product lines and
manufacturing sites.

For purposes of this conceptual plan, it is
assumed that the average desk audit will take
12 hours to complete, and one on-site audit
will require 40 hours to complete . Assuming
400 desk audits and 100 on-site audits each
year, this totals 8,800 hours . One full-time
person is available for 1,781 hours in one
year (according to the California State
Administrative Manual, Section 8740).
Therefore, these audits will require five
personnel-years (PYs or full-time equivalents).
A sixth staff position, plus one manager, also
would be required for tracking and monitoring
product manufacturers, preparing the annual
statewide recycling report, reviewing and
granting waivers and exemptions, providing
technical assistance, determining any fines or
penalties, and distributing Rigid Container
Account funds . All six staff positions would
be supervised by one manager and supported
by one secretary.

If the statewide recycling rates exceed the
requisite rates, then the CIWMB would need
to monitor only statewide recycling rates.
Assuming two personnel-years (PYs) are
required to determine statewide recycling rates
and conduct general program administration,
the budget need only be $140,000 annually.

This consists of 6,000 private label manufacturers
(which manufacture products under a label other
than their trademark) in the U .S ., 400 wholesalers
and distributors in California, 150 importers in
California, and 100,000 retailers (including
restaurants, grocery stores, and convenience
stores) in California . Refer to Appendix D for a
discussion of these entities.
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E . Assessing Fines and Penalties

When the CIWMB requests certification
documentation from a product
manufacturer, the request should indude a
copy of the RPPC definition and Act's
requirements . These written requests also
should include the following statement:

q If a person or entity provides the
CIWMB with a false or misleading
certificate concerning its RPPCs
[choose one: compliance with the Act's
requirements or qualifying for a waiver
or exemption], and the CIWMB makes
this determination within 30 calendar
days, the CIWMB will refer the false or
misleading . certificate to the . Attorney
General for prosecution for fraud.

If the certification affidavit is determined
by the CIWMB to be false or misleading, or if
the supporting documents are not adequate,
the product manufacturer should be notified
to correct the deficiency within 30 calendar
days. If no corrective action is taken, the
CIWMB should notify the manufacturer and
possibly conduct an on-site investigation.
False or misleading documentation should
be submitted to a CIWMB committee for
review. At this review, the violator may
present its argument, documentation, and
other evidence to the committee to contest
the CIWMB's staff audit findings.

1 . Assessing Fines

Fines and penalties may be determined
by establishing amounts based on degree of
non-compliance and publishing enforcement
matrices. Another method is to develop a
formula which would be used each time to
calculate fines and penalties assessed. Each
option is discussed below.

a. Fines and Penalties
Determined by Matrices

Regulations developed by the CIWMB
should list the fines and penalties assessed
for non-compliance or submission of
false or misleading certifications. Fines
should be established according to the
level of seriousness of the infraction .

For each violation, a matrix such as
the one shown in Table V-1 could be
developed showing the enforcement
response associated with the different
types of violations.

Table V-i
Enforcement Action Matrix

Extent of First Second Third
infraction Violation Violation Violation

Minor Warning Warning Fine
Notice Notice

and Fine

Major Warning Fine Fine
Notice

and Fine

Serious Fine and Fine and Fine and
Prosecution Prosecution Prosecution

for Fraud for Fraud

	

for Fraud

Public Resource Code Section 42322
states that any violation is a public offense
punishable by a fine, not to exceed
$100,000 . The PRC code further states
that any violation may be subject to a civil
penalty not to exceed $50,000 for each
violation assessed by the CIWMB. The
total annual fines and penalties assessed
upon a single violator must not exceed
$100,000. For each violation, a matrix
such as the one shown in Table V-2
could be developed showing the
enforcement penalties associated with
each type of violation.

Using an established matrix to
determine fines and penalties is a

' practice already followed by the CIWMB
for enforcement activities of solid waste
facilities . The monetary values of solid
waste facility enforcement are based
upon the maximum penalty values
established in statute.

7 For example, missing compliance by a small
amount (e .g., less than 10 parent) is a minor
infraction . Missing compliance by a large
amount (e.g ., 10 percent or more) is a major
infraction . Not attempting to comply is a serious
infraction .

1•
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Table V-2
Enforcement Penalty Matrix

Negligent Willful
Extent of
Infaction

Non-

	

Mlsrepre-

	

Mlsrepre-
Compliance sentation8 sentation9.

Minor $500 $1,000 Fine And
Prosecution

for Fraud
Major $2,000 $5,000 Fine and

Prosecution
for Fraud

Serious 510,000 $20,000 Fine and
Prosecution

for Fraud

b . Fines and Penalties
Determined by Formulas
Another method for assessing fines

is to establish a formula based on the
difference between the mandated
requirement and actual result . For
example, the formula for determining
the fine for not meeting the required
postconsumer content is as follows:

Fine

	

Required

	

Attained
to be = (

Assessed

	

Content

	

Content

C

	

Penalty Scale
Amount per

	

Factor
Percentage Point

A scale factor can be used to lower
or increase the fine amount depending on
mitigating circumstances or seriousness
of the violation . The following criteria can
be used to scale fines:

q "Good faith effort" of the product
manufacturer

q Degree of sophistication of the
technology employed (innovative
versus existing technology)

Negligent misrepresentation is making an
unintentional, honest mistake in measuring
compliance.
Willful misrepresentation is knowingly and
deliberately manipulating numbers in order to
comply.

q Amount of resources deployed
to achieve compliance

q Development of internal
infrastructure to achieve
compliance

q Size of product manufacturer
q Financial strength of product

manufacturer
q Technical and health risk

considerations.
Developing a formula for assessing

fines with established scale factors can
make fine assessment more objective
than it would be otherwise.

The methodology of calculating and
assessing fines, penalties, and
enforcement actions should be detailed
in a procedures manual developed by
the CIWMB . If a formula is developed
using scale factors, the factors and
criteria also should be clearly stated in
the procedures manual.

2 . Providing Due Process
Procedures
Senate Bill 235 requires that the CIWMB

comply with notice and hearing procedures
outlined in California Government Code
Section 11500 when assessing civil penalties.
The following are general notice and hearing
guidelines provided in the Government
code:
q A written accusation must be filed with

the courts stating the statutes or rules
which were allegedly violated

q The accusation must be serviced to and
acknowledged by the alleged violator
(respondent)

q Within 15 days after receipt of the
accusation, the respondent may file
a notice of defense

q Within 30 days after initial service, or
15 days after additional pleading, the
respondent is entitled to obtain names
and addresses of witnesses and inspect
statements and reports

•

•

s
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O Within 30 days after initial
service, or 15 days after additional
pleading, the accusing agency will
determine the date and place of
hearing

q At least 10 days prior to hearing,
a notice of hearing must be sent
to all affected parties.

3. Publishing a Violator List

The Act requires that on and after July 1,
1996, the CIWMB shall publish annually a list
of fines or penalties that have been levied
against an entity which failed to comply with
the Act's requirements the preceding year.
This list should include the names of companies
that have been found to be non-compliant .

•

•
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F. Distributing Rigid Container
Account Funds

The Act requires the CIWMB to establish
a Rigid Container Account (Account) within
the State Treasury's Integrated Waste
Management Fund. lo Fines collected from
violators will be deposited in this Account.
Account moneys will be disbursed
according to PRC Section 42322(e):

'The moneys deposited in the Rigid
Container Account shall be used,
upon appropriation by the Legislature,
to assist local governmental agencies to
develop and implement collection and
processing systems for the recycling
of materials covered under this
chapter ."

Though no examples are provided in SB 235,
items potentially eligible for funding could
include purchases of plastic collection or
processing equipment, staffing for plastic
collection or processing activities, and
public education and outreach activities.

Due to the recommended self-
certification compliance approach, fines

. deposited into the Account will depend on
the number and results of audits conducted
by the CIWMB. Furthermore, if the
statewide recycling rates are met, then all
RPPCs will be in compliance. In the absence
of violations, the Account will not receive
incoming funds.

The timing of deposited fines is
unpredictable . Audits will be on-going; thus,
fines could be assessed at any time during
the year . Additionally, SB 235 states that
moneys may not be disbursed until the
Legislature approves the appropriation . The
timing of such approvals is unpredictable,
and there is a possibility the funds could be
appropriated by the Legislature for
purposes other than SB 235 . The timing and
level which might be appropriated is
uncertain.

Senate Bill 235 does not establish
provisions for distributing collected fines and
penalties. Because the Act requires funds to
be used for developing and implementing

10 Integrated Waste Management Account is the
•

	

correct name of the State Treasury fund.
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collection and processing systems for
RPPCs, this may include a range of
investments, including capital goods, labor,
public outreach, and education programs.

To identify various options available to
distribute funds, similar state-implemented
programs were evaluated. The CIWMB now
administers three grant programs: the
Household Hazardous Waste Grant Program,
the Used Oil Grant Program, and the Tires
Grant Program. The Department of
Conservation, Division of Recycling also
administers a grant program mandated by
AB 2020. These four programs were
examined and, where appropriate, specific
items are incorporated into the following
discussions.

1 . Entities Eligible for Funds
Account funds must be used to assist

local governmental agencies to develop and
implement systems for RPPC collection and
processing, but SB 235 does not specify
exactly to whom the funds should be
allocated. This allows for distribution to a
broad range of entities, providing the funds
are used in accordance with the statutory
requirements . Entities that potentially
could receive funds include individuals,
corporations, civic organizations, business
enterprises, non-profit groups, cities,
counties, local governments, special districts,
or county agencies.

Distribution could be limited to specific
entities . Several state-funded grant programs
only distribute funds to city, county, or local
agencies that are responsible for waste
management. These programs then allow
the governmental agencies to distribute
funds as they feel would most benefit their
constituency . It is recommended that
potential fund recipients not be limited, so
that all entities assisting local government
could be allowed to apply for RPPC
program funds.

Money should be distributed on a
competitive basis to entities that, through an
application process, can justify their need
for funding and prove that their endeavors
will be successful in improving plastics
recycling infrastructure or markets . Each

/19
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entity requesting money should be required
to submit a formal, detailed application . The
application should include information such
as a project or program description, specific
goals and objectives, prior management
history, total project costs, sources and uses
of funds, local endorsements, and any
cooperative efforts.

2. Distribution of Funds

Funds could be distributed in the form
of loans, grants, or some combination of
the two. Loans can be either revolving (the
interest and principle payments are used
to finance additional programs) or non-
revolving (the payments are accrued until_
the loan is repaid).

The initial set up and administrative
requirements associated with a loan program
would make it relatively more costly to
administer . A loan program also would
require more monitoring because payment
schedules and principle amounts vary.

Due to the uncertain timing and
fluctuating amount of incoming funds, a
grant system would be preferable to a loan
program. Discretionary, conditional grants
are popular amongst state-funded
programs.

Grant funds can be distributed on
either a discretionary or non-discretionary
basis . Discretionary funding programs
award moneys competitively and have
strict rating systems which thoroughly
analyze and rate each proposal with respect
to how adequately it fulfills requirements
and succeeds in achieving desired goals.
Due to the limited and fluctuating nature of
available funds, it is important that the most
worthy applicants receive funding.

Non-discretionary funding programs
do not distribute funds on a priority (i .e.,
discretionary) basis ; rather all qualified
applicants receive a portion of the total funds
based on some objective criteria, such as
population served. Other non-discretionary
criteria may include the need for funding or
prior funding history. Non-discretionary

allocation may result in all programs receiving
some portion of funding, but the level of
funding probably would be insufficient to
adequately finance any of the programs.

It is recommended that CIWMB consider
a discretionary grant program for funding
qualified applicants . Doing so would leverage
the limited funds potentially available to
plastics recycling projects which closely meet
the goals established by the CIWMB.

3. Frequency and Timing of Grant
Distributions

To ensure all applicants have an equal
opportunity for program funding, a formal
schedule should- be established; including
deadlines for proposals and awards . The funds
could be distributed either as reimbursements
based on costs or as lump sum advances.

The timing of distributions is complicated
by the fact that appropriations must be made
by the Legislature . This reduces the CIWMB's
flexibility in administering a grant program
and increases the lag time between when the
CIWMB approves a program for funding and
when a program actually can receive the
funding. It is recommended the CIWMB
pursue a statutory change to eliminate a need
for legislative approval. If this requirement is
deleted from the Act, the CIWMB would
have considerably more control over funding
disbursements.

4. Funding Contracts

When funding is allocated, the CIWMB and

the. recipient should enter into a contractual
agreement. This ensures that the grant money
is used for the purpose specified in

	

.
the application . Contractual agreements can
include stipulations under which certain
amounts of funding can be used . Contracts
also can require reports be given on the status
of program implementation and its respective
budget situation. Contractual agreements are
common in state-administered conditional
grant programs and are recommended for
this RPPC program .

•
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G. Accounting for Rigid Container
• Account Funds

The CIWMB should develop internal
procedures (i .e., procedures which only
impact the CIWMB) for receiving and
disbursing Rigid Container Account funds.
Also, specific accounting tasks need to be
performed by the CIWMB.

1 . Receiving Cash Funds

There are two ways the CIWMB can have
money paid into the Account . One method
is to have the Board of Equalization (BOE)
collect funds (i .e., fines and penalties) . The
second method is to have the product
manufacturers mail fines and penalties
directly to the CIWMB. If the BOE collects
the funds, the BOE would perform all billing
and collection functions for the CIWMB for
a fee. Direct receipt of the funds by the
CIWMB would mean that the CIWMB would
handle all the processing of cash receipts.

Several factors need to be considered
with respect to choosing one of these two
methods:

q Volume of transactions

q CIWMB staff experience and availability

q Size of the Rigid Container Account

q Cost.

The higher the volume of transactions,
the more cost effective it may be for the
CIWMB to perform billing and collection
functions in-house because the BOE charges
a fee for their billing and collection services.
The CIWMB should obtain from the BOE a
quote for the processing of Rigid Container
Account billing and collection functions.
Because of limited CIWMB staff availability
to perform accounting functions, and
because a small number of entities may be
actually assessed fines and penalties, using
the BOE is probably the best solution . The
CIWMB currently uses the BOE to perform
billing and collection efforts for other
projects. Assuming the quote for services
from the BOE is reasonable and acceptable
to the CIWMB, the BOE should conduct all
billing and collection efforts for the Account .

a. Cash Receipt Procedures

Assuming the CIWMB uses the BOE,
a significant portion of the cash receipts
function is performed outside of the
CIWMB. The BOE performs billing and
cash collection of funds through the
deposit of funds into the bank. The
CIWMB should negotiate with the BOE
the exact procedures they would like the
BOE to perform. Additionally, the
CIWMB should determine the types of
reports they will need from the BOE, as
well as the frequency of the reports to
be obtained . The following three
procedures should be performed for
all cash receipts.

Obtain Cash Receipt Report
from the BOE

The CIWMB should obtain a monthly
cash receipt report from the BOE
outlining the following information:

q Date of cash receipt

q Date of deposit

q Company name

q Amount of check

q Invoice number (from invoice
sent by the CIWMB) to which
the cash receipt applies.

The frequency of this report will be
determined based on the volumes of
transactions and the frequency of billing
by the CIWMB for fines and penalties.

Reconcile Bank Statements

On a monthly basis, the BOE
should perform a bank reconciliation.
Reconciled items should be identified
dearly and should dear the bank on a
timely basis . Any old outstanding
reconciling items should be
investigated and resolved . Bank
reconciliation's should be reviewed by
someone not directly involved in the
cash receipt or _disbursement
functions.

•
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Post Cash Receipt to Accounts
Receivable Aging

The CIWMB should determine the
method for tracking any outstanding fines
and penalties which have been assessed.
Assuming this will take the form of an
accounts receivable aging (A/R aging)
report,lt the A/R aging (or any other
device established by CIWMB to track
the outstanding fines and penalties)
should include the following information:

q Company name

D Invoice number

q Date of invoice sent by the CIWMB

Amount of fine o- penalty

q Number of days the remittance
advice has been outstanding.

As the cash receipt reports are received,
the individual cash receipts should be
compared to the A/R aging to ensure the
company has remitted the correct
amount on time. The CIWMB also should
determine whether late fees are assessed
for fines and penalties which are not
remitted on a timely basis.

b . Cash Receipt Tasks to be
Completed by the CIWMB

In summary, the following tasks
should be completed by the CIWMB:

q Develop billing and collection
procedures to be performed by the
BOE

q Develop a cash receipts report to be
prepared by the BOE for the CIWMB '

q Develop an invoice to send to
product manufacturers detailing the
amount of fine or penalty, reason for
the fine or penalty, and due date. This
form should have at least three parts,
two parts to be mailed to the

An accounts receivable aging report shows entities
by name which are overdue in their payment of
fines and penalties and the days overdue . The
days overdue typically are categorized into 30 days,
60 days, 90 days, and more than 90 days .

company (one to be returned to
CIWMB with the payment and one
maintained by the company) and one
part to be maintained by CIWMB

q Develop an A/R aging or a similar
report detailing the information
outlined in the third procedure

D Determine whether late fees should
be assessed and develop a method
to assess such fees.

a. Cash Disbursement Procedures

After applications for funds have been
submitted to CIWMB, four procedures
should be performed for all cash
disbursements. These four procedures
are discussed below.

Review and Approve Grant Applications

The CIWMB should develop a method
to determine which grants will be
approved and which grants will be rejected.
This can take the form of a committee
approval process or merely one individual
who reviews the grant application and
either rejects or accepts the application . In

either case, the CIWMB should develop an
application form along with specific criteria
for accepting or rejecting the application.
Additionally, the grant application should
have a space to be completed by the
CIWMB in which the acceptance or
rejection can be documented.

2 . Disbursing Cash Funds

The first procedure for cash disbursement
is to develop an annual budget for the Account.

- -This-budget should-be-reviewed and-approved -
by the Administration and Finance Division of
the CIWMB. Funds from the Rigid Container
Account are to be distributed to assist local
governmental agencies to improve the RPPC
recycling infrastructure ; disbursement should
be in the form of grants . The CIWMB should
develop the vehicle for requesting funds from
the Rigid Container Account . For the purposes
of this report, it is assumed that this vehicle will
take the form of a grant application .

•
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Prepa re Claim Schedule

Because the CIWMB uses the
statewide CALSTARS automated
accounting system, cash disbursements
will run through the State Controller's
Office (SCO). The SCO requires various
state departments to submit claim .
schedules as authorization for payment.
The CIWMB should prepare claim
schedules on an as needed basis,
depending on the number of grant
applications approved. The claim
schedules should be prepared using
approved grant applications . A claim
schedule should not be completed without
an approved grant application as support.

Approve Claim Schedule

After a claim schedule has been
completed, someone other than the
person preparing the claim schedule
should compare the claim schedule to
the approved grant application, ensuring
that the proper names and amounts have
been induded on the claim schedule.
Once the review or comparison has
been completed, the person completing
the review should initial and date the
claim schedule, indicating approval .

Maintain Supporting Documents

The CIWMB should match a copy
of the claim schedule with the grant
application, which has been stamped
paid. These two documents then are
stapled together and filed alphabetically.
These procedures will help to ensure
that the grant application is not paid
twice. Additionally, the CIWMB should
dearly mark the rejected applications
"Rejected" and then file these rejected
applications in an area separate from the
accepted applications.

b . Cash Disbursement Tasks to
be Completed by the CIWMB

The following are items discussed
above which the CIWMB should
complete:

q Develop a grant application

q Develop criteria to approve or
reject the grant application

q Review and award grants

q Prepare, review, and submit
claim schedules

q Maintain grant applications.

•
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VI . Alternative Funding Methods

Senate Bill 235 requires this conceptual
plan to include:

"Identification of the method by
which the board shall fund its role
in the implementation of this
chapter and recommendations
for alternative funding methods ."

No other guidelines for funding are
provided for in SB 235. The funding method
is specifically to be used to fund the CIWMB's
"role in the implementation" of SB 235 . The
CIWMB's role in implementing SB 235 is
outlined in prior sections of this conceptual
plan. Therefore, revenues collected from the
funding source would be used to pay for these
activities. Total initial funding required is
estimated at approximately $800,000 per year,
based on suggested enforcement activities.

The CIWMB administers two surcharges
on landfill operators which accept MSW.
The first surcharge, $0 .75 per ton of disposed
MSW, is deposited into the Integrated Waste
Management (IWM) Account. A second
surcharge of $0.56 per ton of disposed MSW
is deposited in the Solid Waste Disposal Site
Clean-up and Maintenance Account . In total,
landfill operators are assessed surcharges of
$1 .31 per ton of disposed MSW.

Revenue from the $0 .75 surcharge is used
exclusively for the CIWMB's operations.
The IWM Account funds programs such as
permitting solid waste management facilities,
enforcing solid waste management laws,
planning and promoting source reduction,
recycling, and resource recovery, and
fostering secondary materials markets.

The second surcharge, $0 .56 per ton of
disposed MSW, finances the Disposal Site
Clean-up and Maintenance Program. This
program provides loan guarantees to solid
waste facilities, grants to reduce household
hazardous waste disposed at solid waste
facilities, and contracts for corrective
actions. This program costs $20.0 million
annually . Therefore, this surcharge varies
each year according to the total amount of

•

	

MSW disposed in California.
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The CIWMB estimates that current fiscal
year 1992/93 revenues to fund its operations
will be less than previously estimated, and
that revenues in fiscal year 1993/94 will
continue to decline . According to the
CIWMB, slowed business activity results in
a decline in the tonnage of solid waste
disposed and a corresponding decline in
surcharge revenues . As a result, the CIWMB
estimates that 1992/93 revenues will not be
sufficient to fund its authorized expenditures,
and 1993/94 revenues will not be sufficient to
maintain current activities . The CIWMB
budget for fiscal year 1993/94 proposes
expenditures of $27 .7 million from the IWM
Account, a 14 percent net reduction from the
current fiscal year.

Because of these revenue shortfalls, the
IWM Account is not a viable option for
funding SB 235 activities . If the CIWMB
does not reallocate existing staff resources,
then new funds must be generated This will
require an alternative funding source if the
CIWMB and Legislature wish to implement
SB 235.

Funding sources external to the CIWMB
require legislation to be introduced and
passed which authorizes the CIWMB to
obtain funding through sources other than
the IWM Account. If funding is obtained
from the private sector, such as fees
assessed on product manufacturers, a small
business exemption should be provided, as
discussed in Section IV . The CIWMB should
review the impact on funding of
implementing such a small business
exemption.

This section identifies six potential
funding methods. Of these six, two options
are recommended for consideration as
potential funding sources.

This section is organized as follows:

A. Estimated Funding Requirement

B. Alternative Funding Methods

C. Recommended Funding Methods.

/ZS



Section VI

	

Alternative Funding Methods

A. Estimated Funding Requirement

Required funds for initial program
administration are estimated to be
approximately $800,000 annually . This
estimate is based on a program staffing
level of eight positions: one manager, one
secretary, and six staff to perform various
program activities . Board staff would be
responsible for conducting audits,
monitoring compliance and certification,
reviewing and granting waivers and
exemptions, determining statewide
recycling rates, providing technical
assistance to manufacturers, assessing fines
and penalties, and distributing Rigid
Container Account funds.

-The $800;000 annual program budget
includes $560,000 for salaries, benefits, and

other associated employee costs for eight
full-time positions. The remaining $240,000
is to be used for conducting on-site audits
of product manufacturers, including travel
expenses and estimated contractor costs to
perform out-of-state audits.

This $800,000 funding level assumes that
the statewide recycling rates will not be
met by January 1, 1995. If the statewide
recycling rates are met, all RPPCs comply
with the Act. Rather than audit individual
product manufacturers, the CIWMB then
would monitor only statewide recycling
rates. Assuming just two personnel-years
(PYs) are required to monitor statewide
recycling rates and conduct general
program-administration,the- budget-only
needs to be $140,000 annually.

•
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B. Alternative Funding Methods

In general, funding for waste management
programs can use either front-end or back-
end fees. Front-end fees are assessed on
products prior to or at the point of retail sale.
They can be in the form of deposits, advance
disposal fees (ADF), or taxes . Back-end . fees
are levied on the disposal of products, such
as a disposal surcharge.

The process to identify alternative
funding mechanisms included reviewing what
would be regulated and what entities are
involved. From this analysis, it became
apparent that fees could be assessed on the
entities involved, and not just on RPPCs.

Through research conducted and
discussions held during the development of
this conceptual plan, six potential funding
mechanisms were identified:

q RPPC sales surcharge

q RPPC refundable deposit fee

q Flat charge per company

q Fee based on gross revenues

. q Fee based on unit sales

q RPPC disposal surcharge.

These six options were evaluated against
the following criteria:

q Entities impacted

q Number of collection points

q Administrative burdens placed on the
entity responsible for fee payment

q CIWMB costs to implement and
administer

q Equity of funding method

q Ease of audits.

The analysis of each alternative
presented in this section is necessarily brief.
The goal for this conceptual plan was to
identify an approach to funding and, as SB
235 requ ires, to identify alternative funding
methods . The CIWMB will need to : (1)
evaluate the basis of the two recommended
options suggested in this section (to

•

	

determine who is assessed the fee and where

is it collected), (2) establish the fee level
(dollar amount), and (3) estimate the total
cost to implement and collect the fee.

The primary goal is to provide funds for
CIWMB's role in implementing SB 235 . The
analysis of alternative funding methods did
not attempt to identify specific "recycling
incentive" fees nor evaluate their potential to
encourage source reduction or recycling.

Exhibit VI-1, following this page,
providesan overview of the number of
entities involved with each of the six
alternative funding methods . Each funding
method is evaluated below.

1 . RPPC Sales Surcharge
A new sales surcharge could be assessed

on every RPPC sold in California in addition
to California's existing sales tax. The surcharge
would be assessed on consumers and
collected at the point-of-sale by retailers.
Retailers would forward the collected
surcharge to the State.

A sales surcharge targets the consumer
who makes purchase decisions . Such a
surcharge could be considered equitable
because the consumer purchases and
disposes the RPPC.

Sales surcharges assessed on consumers
would require the CIWMB to develop a list of
the thousands of products packaged in RPPCs.
Retailers would be required to establish an
accounting mechanism to levy the fees and
forward collected moneys to the Board of
Equalization (BOE) . Approximately 100,000
retailers, including restaurants, grocery stores,
and convenience stores, operate in California,
making the number of collection points very
high.

The BOE would be requ ired to track the
surcharge payers separately. Over 100,000
surcharge payers would have to be identified
and their surcharges separately computed
by the BOE. Exemptions from the sales
surcharge (e .g., drugs and FIFRA-regulated
products) would further complicate the
process. Collecting, auditing, and enforcing
an RPPC surcharge would require significant
BOE resources and an unknown number of
additional CIWMB staff.
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EXHIBIT VI-1

Number of Affected Entities
Involved with Each Funding Method

.Number 015i,.i..
Collection

Points

1 .

	

RPPC Sales Surcharge Retail outlets and
consumers

oo,000
retail outlets

-2. - RPPC-RefundableMepositSee _Distributors, .retailers,_
consumers, recyclers, and

processors

_
retail outlets

3.

	

Flat Charge per Company:
Resin manufacturers Resin manufacturers 50
Container manufacturers Container manufacturers 100-200
Product manuf acturersfa) Product manufacturers > 6,000

4.

	

Fee Based on Gross Revenues:
Resin manufacturers Resin manufacturers 50
Container manufacturers Container manufacturers 100-200
Product manufacturers() Product manufacturers > 6,000

5.

	

Fee Based on Unit Sales:
Resin manufacturers Resin manufacturers 50
Container manufacturers
Product manufacturerslal

Container manufacturers 100-200

a. Number of RPPCs sold Product manufacturers > 6,000

b. Product lines Product Manufacturers > 6,000

c. Packaging lines Product manufacturers > 6,000

6. RPPC Disposal Surcharge Landfill operators,
haulers, local government,
residents, and businesses

> 270
landfill operators

(a) Product manufacturers in this section exdude wholesalers, dstibutors, importers, and retailers .

Page VI-4
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2. RPPC Refundable Deposit Fee
A refundable deposit fee could be

assessed on all RPPCs sold at the point of
retail sale . The portion of deposit fees
collected which are not refunded to
consumers (i .e., the consumer does not
return empty RPPCs) would be used to ,
finance the program . Funding would vary
inversely with the statewide RPPC recycling
rates. Higher recycling rates would result in
less revenues.

The CIWMB would have to identify all
RPPC5 sold in California to implement a
deposit on RPPC5. Also, as with the sales
surcharge option, exempt RPPC5 would
need to be identified prior to program
implementation . Retailers would be
responsible for accepting the returned
RPPCs, paying a refund on the deposit,
collecting and storing a diverse range of
RPPCs, and transporting the material to
market.

A refundable deposit program is not
feasible because the State would not have
control of the non-refunded deposits . In
the nine states other than California which

•

	

have container deposit legislation, the
deposit is paid by retailers to distributors.
Uncollected deposits are kept by
distributors.

If a program were designed to pay
deposits into a state fund, administration of
the deposits would be complex . There may
be as many as 7 billion RPPCs sold each year
in Califomia . l

3. Flat Charge Per Company

A fee could be assessed each year on
RPPC-related entities such as resin,
container, or product manufacturers . The
annual flat rate charged to each entity could
be determined by dividing the total RPPC
program funding requirements by the
number of entities being assessed a fee .

This option would require less CIWMB
resources to administer and monitor than
a sales surcharge Companies assessed the
flat charge would not be required to
implement a complex tracking system.
The companies simply would need to pay
the annual fee.

Charging a flat fee per company is
inequitable because smaller companies
would pay proportionately more per
RPPC sold than larger companies . Also, a
flat fee charged to all similar entities (e .g.,
all product manufacturers) would be
inequitable because some manufacturers
may not sell any RPPCs in California, and
yet they still may be required to pay the
fee.

4. Fee Based on Gross Revenues

A resin, container, or product
manufacturer could be assessed a fee based
on annual gross revenues . .The CIWMB
would need to be selective as to which
companies are assessed the fee, assessing
only manufacturers involved in the sale of
RPPC5. The CIWMB would need to
determine which companies are to be
assessed the fee, their gross revenues, and
the annual fee necessary to fund the
program.

Basing a fee on a company's gross
revenues is not tied to the quantity of material
used. If a company's prices increase, gross
revenues will increase, and fees assessed to
that company will increase . However, no
additional material is necessarily being used.

This option is inequitable because basing
fees on gross sales does not correlate to
RPPC sales in California. For example, two
resin manufacturers may have the same gross
sales; however, one manufacturer may supply
resins primarily to automotive markets, the
second manufacturer may supply resins
primarily to container application markets.

Assumes 357,500 tons of RPPCs sold in California
•

	

(refer to Appendix C) and approximately 10
containers per pound.
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5. Fee Based on Unit Sales

A unit fee could be assessed on resin,
container, or product manufacturers . The
unit on which the fee is based depends on
the entity being targeted . For example, resin
manufacturers could be assessed a fee based
on the pounds of resin sold to plastic
packaging container markets . Container
manufacturers could pay a fee according to
the number of RPPCs sold. Product
manufacturers could be assessed a fee per
each RPPC sold in Califomia . 2

This type of fee is based on plastic
material use, thus it is more closely related
to RPPC sales in California . Resin, container,
and product manufacturers all are affected
by SB 235's implementation; -furthermore,
product manufacturers are responsible for
complying with the Act's requirements.
Therefore, a unit-based fee assessed on any
of these entities is relatively more equitable
than the previous two options.

Because there are fewer resin and
container manufacturers, the collection
points could be more easily monitored by
the CIWMB. However, these entities are not
directly responsible for complying with the
Act's requirements. In contrast, additional
resources would be needed to monitor,
audit, and collect fees from product
manufacturers which are requ ired to comply
with the Act .

6. RPPC Disposal Surcharge

This surcharge would be added to the
$1 .31 per ton currently charged landfill
operators . These RPPC disposal funds
would be collected in conjunction with the
current surcharge but would remain
separate from both the IWM Account and
the Solid Waste Disposal Site Clean-up and
Maintenance Account. These funds would
be used strictly for the RPPC program.

California has approximately 271 landfill
operators which accept municipal solid
waste (MSW); these operators now are
required to collect fees and forward them to
the State . Because the funding mechanism
already is in place, additional administrative
burdens on both the CIWMB and landfill
operators would be minimal.

The surcharge would be paid based on
total tonnage of solid waste, not on total
tonnage of RPPC disposed. There is no
direct link between the amount of RPPCs
being disposed and the level of the fee . The
CIWMB might attempt to adjust the surcharge
downward if the quantity of RPPCs disposed
declines. However, existing waste generation
and characterization studies are not sufficiently
refined mechanisms on which to base changes
in a tax on the RPPC component of the waste
stream. An alternative is to adjust the
surcharge up or down based on estimated
RPPC sales in California.

•

2 A packaging line consists of RPPCs of a specific
size and shape used to contain a single brand
and type of product.
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C. Recommended Funding
Methods
Each of the six alternatives presented is a

new or increased surcharge . No option is
dearly superior to all the others, though
some are dearly undesirable . Some
alternatives appear more equitable but .could
require considerably more State resources to
implement. However, the CIWMB and the
Legislature must provide a funding source if
SB 235 is to be implemented.

Based on the discussions presented
earlier, two of the six options should be
considered further by the CIWMB as
possible funding sources:

q Fee based on unit sales

q RPPC disposal surcharge.

These two options are more equitable than
others because they generally are based on
the quantity of material generated. Also,
both are relatively less burdensome on
industry and the CIWMB to implement.

Unit-based fees and RPPC disposal
surcharges are evaluated further in this

•

	

subsection to determine implementation
issues relating to SB 235 . Also, the
advantages and disadvantages associated with
implementing each option are discussed.

1 . Fee Based on Unit Sales

The CIWMB could assess fees based on
material inputs or product sales . These fees
could be assessed on resin, container, or
product manufacturers.

a. Unit-Based Fees Assessed
on Resin Manufacturers

A unit fee assessed on resin
manufacturers could be based on total
tonnage of resins sold, regardless of
application . Both in-state and out-of-
state companies would be required to
pay this fee. Although most resin
manufacturers are not located in
California, they service national markets,
including California .

	

3

•
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To enhance equity, a more narrow
unit could be defined, such as sales to
only container manufacturers or sales
of specific resins (particular type of
thermoplastic) used in the manufacturing
of RPPCs. As the units become more
narrowly defined, calculation of funding
becomes more difficult to administer for
both the CIWMB and the private sector.
Furthermore, after resins are sold, resin
manufacturers may be unable to
determine end use, and equity may still
be questionable.

The following are some advantages
and disadvantages associated with unit
fees based on resin sales:

Advantages:

q There are relatively few resin
manufacturers, between 50 to
100 entities

q Resin manufacturers are easy to
identify through SIC codes and
trade associations

q The unit-based fee formula
could encourage postconsumer
resin use by assessing lower fees
on manufacturers that produce
postconsumer resin . Fees also
could be lowered on those resin
manufacturers which obtain
postconsumer material from
California

q Administrative requirements for
both the resin manufacturers and
the CIWMB would be relatively low

q Fees could be structured so that
they decrease as RPPC statewide
recycling rates increase.

Disadvantages:

q The average annual fee, between
$8,000 to $16,0003, assessed on each
resin manufacturer is relatively high
compared to the other unit-based
fee options

To generate $800,0011 annually:
50 manufacturers x $16,000, or
100 manufacturers x $8,000.
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q If other states or the federal
government pass legislation similar
to SB 235 and require funding to be
obtained from resin manufacturers,
the burden on these entities could
become substantial

q A separate audit process,
independent of compliance audits,
would need to be developed by
the CIWMB to monitor resin
manufacturers

q Contradicts SB 235 efforts to enact
manufacturer responsibility.

b . Unit-Based Fees Assessed
on Container Manufacturers

The CIWMB could assess container
manufacturers a fee based on the
number or weight of RPPCs sold. This
fee would be charged to container
manufacturers which are located
throughout the United States but service
California or western U.S. markets.

To compensate for geographic
location, the fee could be based on
RPPCs shipped to California for filling.
However, RPPCs filled in California are
not necessarily sold in California.

The following are some advantages
and disadvantages associated with unit
fees based on container sales:

Advantages:

q The number of container
manufacturers that would need
to be tracked is relatively small,
between 100 to 200 entities

q Container manufacturers are easy
to identify through SIC codes and
trade associations

q The average annual fee charged
per container manufacturer is
moderate, between $4,000 and
$8,0004

q Fees may be structured so
that they decrease as statewide
recycling rates for RPPCs
increase.

Disadvantages:

q Assessing a fee strictly on
RPPCs destined for sale in
California is difficult because
container manufacturers
typically do not know the
destination of their RPPCs after
the RPPCs are sold to product
manufacturers

q This funding source would
be somewhat more difficult

- for the-CIWMB-to-audit-and
administer than a fee on resin
manufacturers because there
are twice as many manufacturers

q Should other states or the
federal government pass similar
legislation and requ ire a similar
funding mechanism, the fee per
container manufacturer could
grow burdensome

Cl Contradicts SB 235 efforts to
enact manufacturer responsibility.

c. Unit-Based Fees Assessed
on Product Manufacturers

A fee could be assessed on each
product manufacturer, based on
California sales of one of the following:

q Number of RPPCs sold

q Number of packaging lines
(a packaging line consists of
RPPCS of a specific size and
shape used to contain a single
brand and type of product)

q Number of product lines
(a product line refers to a
specific brand and type of
product, regardless of the size
or shape of RPPCs used to
contain the product) .

•

4 To generate $800,000 annually:
100 manufacturers x $8,000, or
200 manufacturers x $4,000.
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Fees based on the number of RPPCs
sold may be more equitable because
products packaged in RPPCs with higher
quantities sold would pay more than
products with lower quantities sold.
However, product manufacturers have
expressed to CIWMB staff that they are
unable to determine the number of
RPPCs actually sold in California . Product
distribution is performed regionally, and
regions may not correspond to the
boundaries of individual states. Thus,
product manufacturers would need to
develop either an in-state sales tracking
mechanism or a methodology
to extrapolate national sales to derive
California sales.

Another variation is to assess a fee
based on the number of product lines
sold in California . Fees based on the
number of product lines would involve
less work for product manufacturers
because they would need only to
determine the number of product lines
sold in California, not sales of each
different size and shape RPPC. Such
information is easier to obtain than the
number of RPPCs sold in California.
However, basing a fee on product lines
may not be equitable because it does not
take into account the number of different
sized and shaped RPPCs involved in a
single product line nor variations in sales.

A fee could be assessed each product
manufacturer based on the number of
RPPC packaging lines sold in California.
Basing a fee on the number of packaging
lines takes into account the number of
different sized and shaped RPPCs in a
single product line which is more
equitable than the product line approach.
However, this option is less equitable than
basing a fee on RPPCs sold because it
does not consider the quantity of RPPCs
sold in California.

A fee assessed on product
manufacturers should be based on RPPCs

. sold in California . Although this option
may be more difficult to administer
than the other two options, this fee
assessment is the most equitable .

The following are some advantages
and disadvantages associated with unit
fees based on the number of RPPCs sold
in California:

Advantages:

q Because product manufacturers
are required to comply with
SB 235, there is a direct link
between funding and compliance

q Because product manufacturers
will be identified for program
administration, resources to
identify who shall pay the fee
would be marginal

O Only one audit process would
be required because product
manufacturers audited for SB 235 .
compliance also could be audited
to ensure they are paying the
appropriate fee

q Because the number of RPPCs
sold in California is high, the fee
per RPPC is relatively small (less
than $0.01 per RPPC if 7 billion
RPPCs are sold in California).
This fee should not impede the
introduction of new products
into California's marketplace

q Fees may be structured so that
they decrease as statewide
recycling rates increase.

Disadvantages:

q Several thousand entities would
need to be monitored for
compliance with the funding
requirements

q Should other states or the
federal government pass
similar legislation and require
a similar funding mechanism,
fees per product manufacturer
could become high

q Product manufacturers claim
they cannot determine sales in
a specific state.
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2 . RPPC Disposal Surcharge

	

Advantages:

An additional surcharge could be assessed
on the current solid waste disposal fee now
assessed on landfill operators . Because
disposed RPPCs are mixed with other solid
waste, the fee cannot be based on just RPPC
disposal.

This surcharge could be determined by
dividing the total annual program funding
requirement by the annual tonnage of solid
waste disposed in California . Based on the
initial funding requ irement of $800,000 and
approximately 40 million tons of solid waste

disposed in California in 1990,5 the RPPC
disposal surcharge would be $0.02 per ton.

Assuming the RPPC disposal surcharge is-
fixed, funding for program administration will
change if the tonnage of diverted waste
changes. Annual funding requirements should
remain relatively constant until the statewide
recycling rates are met. To maintain a constant
funding, it is recommended that the CIWMB
annually recalculate the RPPC disposal
surcharge . The CIWMB would only modify
the surcharge if there is a significant (e .g .,
greater than 25 percent) change in either
the tonnage disposed or the funding required.

The following are some advantages and
disadvantages associated with using RPPC
disposal fees :

q The RPPC disposal surcharge
is simply added to the current
disposal surcharge now collected
by the CIWMB, thus minimizing
collection costs

q Because the collection mechanism
and infrastructure already exists,
additional CIWMB administrative
activities, including audits, are
minimized

q Fees based on solid waste
disposal in California would be
unaffected by similar laws passed
by the federal government or
other -states

q Placing a surcharge on disposal may
provide additional incentive to divert
material from the waste stream.

Disadvantages:

q If the RPPC surcharge remains
constant, the revenue collected for
program administration will decrease
if diversion rates increase

q Placing the burden on landfill •
operators contradicts SB 235's
efforts to establish manufacturer
responsibility.

5 Forty million tons is greater than the municipal
solid waste (MSW) figure provided in Appendix
C because it includes waste constituents not
included in MSW.
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VII. Implementation of Conceptual Plan

This conceptual plan provides the
CIWMB with a framework for implementing
the Act and developing SB 235's regulations.
Four major components have been identified
to implement this plan : (1) regulatory
development, (2) database and procedures
development, (3) statewide recycling rate
reports, and (4) resource deployment.
Exhibit VII-1 shows these four components,
the tasks to be completed in each, and a
general timeframe for completing each task.

This implementation plan does not
include additional tasks necessary to make
changes to statutory language, such as
those recommended in Section VIII of this
plan. The timing and resources for
introducing and passing legislation to make
these changes is unpredictable . If the
CIWMB decides to seek the statutory
changes recommended, then the timetable
provided in this section will be superseded,
and completion of tasks may be later than
scheduled.

This section discusses the four phases,
and identifies responsibility for completing .
tasks and the number of CIWMB staff hours
required for each task.

This section is organized as follows:

A. Regulatory Development

B. Database and Procedures Development

C. Statewide Recycling Rate Reports

D. Resource Deployment

E. Implementation Requirements.

A. Regulatory Development

Regulation, as defined in Government
Code Section 11342, Is a rule, regulation,
order, or standard of general application
adopted by a state agency to implement,
interpret, or make specific the law enforced
or administered by it" . Furthermore, the
CIWMB "cannot issue, utilize, enforce, or
attempt to enforce any guideline, criterion,
bulletin, manual, instruction, order, standard
of general application, or other rule" unless

it is a regulation adopted by and filed with
the Secretary of State (Government Code
Section 11347) . Senate Bill 235 requires the
CIWMB to adopt regulations to implement
this law by July 1, 1994.

The general tasks required to develop
SB 235 regulations are as follows:

q Conduct pre-regulatory workshops

q Draft regulations

q Advertise notice of proposed regulations

q Conduct public healings

q Address public comments

q Adopt regulations

q Review regulations by the Office of
Administrative Law (OAL)

q File regulations.

The CIWMB must first draft SB 235's
regulations . These regulations will establish
the RPPC program, clarify SB 235 language,
define the manner in which manufacturers
will certify compliance with the law, and
describe how the CIWMB will administer and
enforce compliance requirements.

Based upon the work performed in
preparing this conceptual plan, a number of
specific clarifications and definitions need to
be made in the regulations . Exhibit VII-2,
following Exhibit VII-1, is a summary of
selected issues to be addressed in re gulations,
including: (1) defining terms used in
SB 235 statutory language, and (2) clarifying
statutory provisions . Exhibit VII-3 lists new
provisions which should be established in
SB 235's regulations . Exhibits VII-2 and VII-3
are not exhaustive lists of regulatory
provisions required, but rather a summary of
issues significant to SB 235 implementation.
Additional recommended changes to starutory
language are provided in Section VIII.

To assist in developing these regulations,
the CIWMB will conduct two public
workshops : one in June 1993 and the other in
July 1993. The CIWMB will incorporate, as
necessary, comments received at these two

•
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public hearings in preparing the first draft of
SB 235 regulations . In addition to preparing

•

	

draft regulations, the CIWMB also prepares a
Statement of Reasons which indicate why
each specific regulatory provision is
necessary. Drafts of new regulations then
are submitted to the CIWMB's legal division
for review and comment.

After comments from legal division are
incorporated, the draft regulations then are
submitted to one of the CIWMB's committees
for review and approval . The CIWMB
committee authorizes the CIWMB to publicize
a notice regarding the proposed regulations
in the California Regulatory Notice Register
and in other publications, such as trade
journals and industry publications . The
California Environmental Protection Agency
(Cal EPA) is sent an informational copy at
this time. Public hearings then are held by
the CIWMB.

After the formal notice is published and
a public hearing is held, a comment period
of at least 45 days is required . In addition to
the 45-day comment period, the CIWMB

should mail revised regulations to those who
attended the public hearing and should hold
a 15-day comment period . The CIWMB may
conduct as many public hearings as they
deem necessary to complete the regulations.
Comments (written or oral) modifying the
Act's proposed regulations must be considered
by the CIWMB . In addition, during the
comment period, the Cal EPA is sent a fiscal
impact statement and text of regulations.

The Act's regulations are adopted by the
CIWMB at a public hearing. If additional
changes are made to the regulations at this
public hearing, an additional 15-day
comment period is required and an
additional public hearing may be required.

After the CIWMB adopts the regulations,
the regulations are submitted to the OAL for
review and approval . Once approved by
the OAL, the Act's regulations become final.

A final task is the OAL's filing of
regulations with the California Secretary of
State's office . SB 235's regulations become
effective January 1, 1995.

Page VII-2

	

!ER/VST&YouNc

131



EXHIBIT VII-i

Senate Bill 235 Implementation Timeline

Components / Tasks

Fiscal That 92/97

	

Fiscal Yw 9394

	

Racal Year 9495

19W

April

	

July
I

Oct

	

Jan

	

April
1994

July

	

Oct
,995

Jan

A. Regulatory Development

Conduct Pre-Regulatory
Workshops
Draft Regulations

U A

a~
Advertise Notice of Proposed ,
Regulations
Address Public Comment 0 A

Adopt Regulations 1

Review Regulations by the OAL 2 A

File Regulations

	

. © A

Regulations Become Effective 3

.,.;^~;:;~Tc»~'s4:,,Na,s : ..,. . . ,. :;,;:u.

B. Database and Procedures
Development

Identify Product Manufacturers
Design and Develop Database + 'Sr/S/////////////SSrS ~"

Develop Operating Procedures ' A

C. Statewide Recycling
Rate Reports

Prepare Recycling Rate Reports ' A

.,,v.'C:3:: .̂:..fry^ .:..`w...,".w'.k'CC'x::'.~:I:`S:ti`::.

A

., .̂.:5^'.:::..:.:.~W. .;.:e..:X»: .̂"w'"x.̀."..5."&"....'C.̂:..' :̂:~"'A"(W.:. "c6>::!:	 A"....k:..̀i^:.":'m:X'm"').><i.:G:kG:C.C<.M":.~'.'^„'GIB.X.y
.•
;y;.::ti.::':i°F:~'%S'G2:.':R::r .~...):.'::	 N

D. Resource Deployment

Determine Job Classification N A

Secure and Train Required '
Personnel

Responsible Entity:
- CIWMB
- Office of Administrative Law (OAL)
- Regulated product manufacturers must comply with the Act's requirements
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EXHIBIT 1711-2
PAGE 10F 2

Selected Regulatory Development Activities
Identified in this Conceptual Plan
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Define terms 'Routinely' as used for At least 50 percent of all RPPCs . Section III(C) 42301(a)&(b)
used in statutory
language

reusable or refillable
RPPCs

'On average' At least 50 percent of all RPPCs ; Section III(A) 42310

'Primary material'

the unit of measurement is based
on the measurement
methodology chosen.

The dominant material type by Section III(D) 42310(b)

`Curbside collection program'

weight.

Includes curbside recycling Section II(B) 42330(b)(1)

"Destined for shipment"

programs and material recovery
facilities [assumes that curbside
collection waiver is not deleted
from the Act].

Destined for sale to an end user Section II(C) 42340(a)

Clarify existing 'Rigid plastic packaging

outside California.

A "rigid plastic packaging Section II(A) 42301(d)
statutory
definitions

container" container" means any plastic
container which is relatively

`Manufacturer'

inflexible and capable of holding a
fluid volume of eight fluid ounces
to five fluid gallons, or its
equivalent volume, while
maintaining its original shape or
form. A rigid plastic packaging
container is composed of plastic
and is a container which is sold
holding, storing, or protecting a
product. It also is capable of
closure and multiple reclosure.

RPPCs are bottles, bottle-like
containers (i.e ., tubs, jars, pails,
drums, and cups), and hinged
containers.

Defined to be the product Section IV(A) 42301(c)

'Recycling rate' - Aggregate

manufacturer . The entity whose
name appears on the RPPC, in
the following hierarchy:
manufacturer, distributer,
importer, retailer.

Includes RPPCs which may be: Section III(D) 42301(g)(1)
(1) less than eight fluid ounces,
(2) greater than five fluid gallons,
(3) waived from SB 235
requirements, (4) exempt from SB
235's requirements, and (5) both
PETE and non-PETE RPPCs .
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EXHIBIT VII-2
PAGE 2 OF 2

Selected Regulatory Development Activities
Identified in this Conceptual Plan (continued)

Activity-' L WtorylangUa commendation

Corlcepwal
Play ►

. .:,Referent.s .a/
Public Resource
Code Sectiott

Clarify existing "Postconsumer material Includes obsolete and unsold Section III(E) 42301(e)
statutory plastic products [in addition to the
definitions Act's current definition].
(continued)

"Source reduced container An RPPC which has been source Section III(B) 42301(h)(1)

_

	

_

	

_ I'Eive.year.periodlas used for .

	

.

reduced during a five-year period
complies with the Act during the
current and all subsequent five-
year periods.

. Fivefyear periodsare__

	

-- _Section III(B) 42301(1:)(1)_
determining a source reduced
RPPC

established as 1990-1994,
1995-1999, 2000-2004, etc.

"Material substitutions" Substituting from one plastic resin Section III(B) 42301(h)(2)(A)

Container manufacturers'

type to another.

Container manufacturers are Section III(E) 42325(a)
certifications to product
manufacturers

"Rigid plastic packaging

required to certify all levels of
postconsumer material used to
produce RPPCs supplied to
product manufacturers.
Container manufacturers are
required to certify all levels of
source reduction achieved in
RPPCs supplied to product
manufacturers.

Drugs - products which have Section II(C) 42340(b)
containers which contain drugs,
medical devices, medical food,
or infant formula as defined by
the Federal Food, Drug and
Cosmetic Act" are exempt from
the Act's requirements

Fines and Penalties

been approved by the FDA as a
drug or which are covered under
over-the-counter drug regulations
adopted by the FDA.
Medical Devices - products
which fall into one of the ten
categories described in federal
regulations
Medical Food - products which
are prescribed and supervised
by a licensed prescribing entity

Infant formula - products which
are fed to infants and are
considered a human milk
substitute or partial substitute.

Define enforcement response Section V(E) 42322(a),(b),
associated with different types of and (c)
violations, and the level of fines
for each violation based on the
degree of non-compliance
[Section V suggests specific
responses and fines].
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EXHIBIT VII-3

Selected New Regulatory Provisions
Identified in this Conceptual Plan
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- A.Recommendation Referencet Code Section

Add new One-year grace period for new New products in RPPCs Section III(A) Not Applicable
provisions in
regulations

products introduced after December 31,
1994 into California's

Product manufacturers making
environmental claims

Entities which must comply with

marketplace are exempt from the
Act's requirements for one year
from date first introduced.

To be determined by the CIWMB.
Should be as stringent as Federal
Trade Commission Guidelines

Manufacturers, as defined .

Section III(A)

Section IV(A)

Not Available

42301(c) &
the Act's requirements 42330(b)(2)

Entities which must certify
compliance to the CIWMB

Small business exemption

Point-of-sale RPPCs exemption

Curbside collection coverage

Manufacturers, as defined.

Small businesses which employ
domestically and internationally
no more than 500 full-time
equivalent employees.

RPPCs placed with a product
at the point of retail sale are
provided a temporary, one-year
exemption from all of the Act's
requirements.

To be determined by the CIWMB .

Section IV(B)

Section IV(B)

Section IV(B)

Section V(C)

Not Applicable

Not Applicable

Not Applicable

42330(b)
determination

Appeals

Policies and procedures for

Allow manufacturers to file a
formal appeal by writing to the
CIWMB within thirty (30)
calendar days of the date a
notice of violation and fine is
approved by the CIWMB . All
written appeals must include:
(1) the RPPC(s) in question, (2)
the time period in question, (3)
copy of CIWMB notice, (4) a
short explanation of why the
entity believes the determination
was made in error, and (5) any
documentation to support
appeal . A decision on
the appeal should be made
within thirty (30) days of receipt
of the appeal.

A grant program with periodic

Section V(E)

Section V(F)

Not Applicable

42322(e)
distributing Rigid Container
Account moneys obtained
through fines

disbursements available to
qualifying local government
agencies and to entities
approved by the CIWMB to
provide assistance to a local
government agency.

Page VII-6



Section VII	 Implementation of Conceptual Plan

B. Database and Procedures
Development

The CIWMB should complete the
following tasks to prepare for administration
of the program:

q Identify product manufacturers

q Design and begin maintenance of
database

q Develop operating procedures.

To help monitor program participants'
compliance, the CIWMB should begin to
identify potentially impacted entities, and
then develop and maintain a database of
these participants . This database will be
used to notify entities of public hearings or
new regulations and to select a sample of
manufacturers for auditing and enforcement
activities.

Information on the database is obtained
from existing mailing lists, Standard
Industrial Classification (SIC) code lists, and
industry developed mailing lists . Because
these lists include numerous entities, many
of which may not be regulated by SB 235,
the database will need to be refined over
time, adding and deleting product
manufacturers.

It is not feasible for the CIWMB to key
enter into the database all entities prior to
January 1, 1995 because of the large
number of regulated entities . Database
management will be on-going due to the
number of entities involved and the number
of new products in RPPCs continuously
being introduced into California's
marketplace.

Operating procedures also need to be
developed for four major functions:

O Compliance and certification
(recommended approaches are
presented in Section III and IV, and
various administrative activities are

• presented in Section V) . Among the
activities to be defined are maintaining
a computer database of manufacturers,

reviewing certification applications,
determining prior certification
status of participants, reviewing
and granting waivers, identifying
new products, maintaining
information materials about the
program, and providing assistance
to program participants . l

q Tracking of recycling rates
(methodologies for measuring
recycling rates are presented in
Section III ; measuring sales of
RPPCs in California is discussed in
Appendices C and K). A method of
estimating diverted RPPCs is being
refined-by-the CIWMB for the first
recycling report due May 31, 1993.
A method for measuring curbside
collection coverage needs to be
completed, specifically, how to
measure the number of households
which are served by material recovery
facilities . As described in Section II,
the Department of Conservation
already tracks the number of
households served by curbside
recycling programs.

q Enforcement (alternatives and a
recommended approach are
presented in Section V) . Among the
activities to ensure compliance with
the law and regulations are periodic
inspection and analysis of RPPCs sold
in the State, selected desk audits of
targeted product manufacturers
covered by the Act, and random on-site
audits of manufacturers to review and
confirm certification documentation.

O 'Auditing and accounting
(alternatives and a recommended
approach are presented in Section V).
The collection of fines and penalties,
and distributions to qualified
candidates, will require managing
the receipt and disbursement of funds,
and developing internal control
procedures to protect the integrity
of the Rigid Container Account .

•

•

•t Refer to Section V of this conceptual plan for a
discussion of compliance and technical assistance
=hides

§ERALST&YONYG

	

Page VII-7



Section VU

	

I mplementation of Conceptual Plan

•

C. Statewide Recycling Rate Reports

As required by Public Resource Code
(PRC) Section 42310, the CIWMB must publish
annually the aggregate recycling rates for
RPPCs. This report is important because once
statewide recycling rates are met, all RPPCs are
in compliance . Preparation of the recycling
rate report will require obtaining national
industry sales data on plastic resins sales by
container type, extrapolating nationwide sales
data to California, by RPPC type, and

estimating diverted RPPCs in the State . Data
collection will be on-going since recycling rates
must be reported annually. The CIWMB will
need to develop a data collection methodology.

Currently, SB 235 requires that this report
be published January 1st of every year,
beginning in 1993 . Because the CIWMB will
not have the preceding calendar year's sales
or diversion figures until after January 1, it is
recommended this report date be changed to
May 31 of every year.
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D. Resource Deployment

Currently, two CIWMB staff and one
manager are responsible for SB 235
activities, though each position has other
duties in addition to SB 235 . In total, slightly
more than two personnel-years (Pis or full-
time equivalents) now are dedicated to SD
235 activities. As described in Section VI of
this conceptual plan, five additional persons
are needed to administer the program,
beginning January 1, 1995 . A total of eight
staff are to be in place by January 1, 1995,
as follows:

q Manager (1) . Requires assigning
a manager full-time to SB 235

q Waste Management Specialists or
Program Auditors (6). Requires
securing four additional people,
and assigning the two existing
staff full-time to SB 235.

q Secretary (1). Requires securing
one new person.

The CIWMB may perform 500 or
more desk and on-site audits of product
manufacturers each year . Approximately 80

percent could be desk audits (400 entities at
12 hours each) and 20 percent could be on-
site field audits (100 sites at 40 hours each).

Five staff will conduct the desk and field
audits. The sixth staff and manager will
perform additional RPPC program activities,
such as determining statewide recycling rates,
reviewing certification applications, reviewing
and granting waivers, identifying new products
offered for sale in California, and providing
assistance to program participants . To gear
up for the RPPC program, the CIWMB should
retain these additional five people by
November 1, 1994.

The CIWMB will need to work with
personnel administration staff to establish;
authorize, and fill five new staff positions.
Among the tasks to be completed are : (1)
determine if a job classification already exists
in State Government for the staff position,
(2) develop and receive approval from the
Department of Personnel Administration for a
new classification if the classification does not
already exist, (3) establish an appropriate salary
level, (4) prepare and publish job openings,
C5) test, interview, and retain new staff, and
(6) develop and deliver training courses.
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E. Implementation Requirements

• It is estimated that the CRUMB will
expend approximately 10,000 hours
preparing for the RPPC program operation.
An additional 8,800 hours is estimated for
conducting desk and on-site audits during
program implementation . Exhibit VII-4
shows estimated hours for the major tasks
in each phase:

q Regulatory development

q Database and procedures
development

q Statewide recycling rate reports

q Resource deployment.

Regulatory development is expected to
consume 60 to 70 percent of CIWMB's staff
time in fiscal year 1993/94. Most of this time
will be spent drafting regulations, responding
to public comment, and preparing for public
workshops and hearings .

A significant amount of time also will
need to be dedicated to developing a database
of manufacturers and preparing operating
procedures . Stan-up costs for designing and
implementing a database which tracks
program participants includes employee time
needed to collect and evaluate mailing lists
and key enter data . Prior to program
implementation, the CIWMB also will need
to develop various operating procedures.

Because RPPC sales and diversion rates
are not easily tracked, the CRUMB will need
to allocate 10 to 20 percent of one employee's
time to deriving non-PETE and PETE recycling
rates . This also includes preparing and
publishing an annual report on RPPC
aggregate recycling rates.

Before the RPPC program is implemented,
the CIWMB will need to invest resources in
training new hires . Five employees will need to
be trained in audit, enforcement, and funding
procedures, requiring some education effort.

Page VII-10
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EXHIBIT VII-4

Senate Bill 235 Implementation and Administration Hours)

Components / Tasks

Fiscal Year

Total
Hours

1992/93
(April 1, 1993 through

June 30,1993)

1993/94
(July 1, 1993 through

June 30, 1994)

1994/95
(July 1, 1994 through

June 30, 1995)

A. Regulatory Development

Conduct Pre-Regulatory
Workshops

100 0 0 100

Draft Regulations 540 540 0 1,080
Advertise Notice of Proposed
Regulations

0 50 0 50

Address Public Comments 0 800 0 800
Adopt Regulations 0 300 0 300

Review Regulations by the OAL 0 0 15 15
File Regulations 0 0 10 10

Total

B. Database and Procedures
Development .

640 1,690 25 2,355

Identify Product Manufacturers 100 400 600 1,100
Design and Develop Database 0 800 1,700 2,500 k
Develop Operating Procedures 0 200 1,675 1,875

Total

C. Statewide Recycling
Rate Reports

100 1,400 3,975
;axc. .-,. ...K::~.a'::.

5,475

Prepare Recycling Rate Reports

D. Resource Deployment

250 250 250 750

Determine Job Classifications 0 120 0 120

Retain and Train Required
Personnel

0 100 1,200 1,300

Conduct Desk and On-site Audits 0 0 8,800 8,800
Total 0 220 10,000 10,220

Total Hours : 890 3,560 14,250 18,800
(2.0 PYs)J (2 .0 PYs)–0/ (8.0 PYs)-DJ

(a) Includes CIWMB staff time for one partial and two complete fiscal years.
Excludes CIWMB Planning Committee, CIWMB legal staff, CIWMB Members, and Office of Administrative Law staff.

(b) State Administration Manual Section 8740 assumes the total actual working time per year (excluding holiday, vacation,
side leave, and informal time off) is 1,781 .1 hours, or 148.4 hours per month .
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VIII. Recommendations for Modifying
the Public Resources Code

In prior sections, this conceptual plan
identifies several recommendations for
modifying the Act . This section summarizes
these recommendations, as well as provides
one new provision which improves the
overall effectiveness of the statute.

Senate Bill 235 specifically requires this
conceptual plan to contain recommendations
for modifying the Public Resources Code,
including the following:

q Minimum recycled content goals
beyond 1995 which will achieve
additional recycling, reuse, source
reduction of, or postconsumer
material use in rigid plastic
packaging containers (RPPCs), and

q Recycling rate approach for direct
food, or other material, contact
RPPCs which require special health
precautions.

The Act specifies that 25 percent
postconsumer material must be used in
RPPCs to meet the postconsumer content
goal. Given the fact that relatively few RPPCs
now contain postconsumer material, and that
reclaimed resin container manufacturing
technology is relatively new, the 25 percent
postconsumer material requirement appears
to be an aggressive standard for many
product manufacturers to meet Also, any
increase in the postconsumer material
requirement would not effect the reuse or
source reduction of RPPCs.

Therefore, it is recommended that the
postconsumer content goal of 25 percent be
maintained after 1995 . This rate should be
reevaluated by the CIWMB a few years after
the RPPC program has been implemented,
at which time the CIWMB could assess
industry's progress towards meeting the
Act's goals and the appropriateness of the
25 percent standard.

Food-contact RPPCs must meet one of the
criteria provided in SB 235 (source reduction,
recycling rate, reuse/refilf, or postconsumer
content). If product manufacturers cannot

meet the recycling rate requirement, then
one of the other three compliance provisions
should be chosen . It is recommended that
no special recycling rate considerations be
given to food-contact RPPCs.

Senate Bill 235 contains a number of
ambiguous or inconsistent provisions . The
remainder of this section provides
recommendations which help clarify these
provisions . Also, one new provision is
recommended which makes the Act's
requirements more equitable . These
recommendations are presented in the order
they appear in the original Act.

This section is organized as follows:

A. Recommended Changes to Article 1

B. Recommended Changes to Article 2

C. Recommended Changes to Article 3

D. Recommended Changes to Article 4.

A. Recommended Changes to Article 1

This conceptual plan recommends
changes be made to recycling rates and
source reduction. Each is discussed below.

1. Modifications to Recycling Rate

Article 1 defines four types of recycling
rates. These rates are : (1) an aggregate
recycling rate, (2) a particular type recycling
rate, (3) a product-associated recycling rate,
and (4) a PETE recycling rate.

a. Aggregate RPPCs

Section 42301(8)(1) defines an
aggregate recycling rate as including all
RPPCs in aggregate, regatdlessss of size or
resin type. This means both non-PETE
and PETE RPPC statistics are used in the
calculation. As mentioned in Section III,
a specific aggregate rate does not exist in
the law as it is currently written . Also,

•

•

Si Eansr& YOUNG

	

Page as

l ye



Section VIII	 Recommendations for Modifying the Public Resources Code

unlike particular type or product-
associated recycling rate definitions which

•

	

explicitly refer to a rate established in
Article 2, this aggregate rate does not refer
to a specific subdivision in Article 2.
Therefore, it is unclear of what is the
required aggregate recycling rate.

Subdivision (b) of Article 2 was
intended to be the aggregate recycling
rate. Therefore, the aggregate recycling
rate definition should be modified to refer
to this 25 percent rate.

b. Particular Type RPPCs

Section 42301(g)(2) defines a
particular type recycling rate as being
20 percent greater than the required 25
percent non-PETE recycling rate. This
establishes only a non-PETE particular
type recycling rate . It is unclear what the
PETE particular type recycling rate is . .

The particular type recycling rate
requirement of being "20 percent greater
than" could mean that 20 percent is
either multiplied or added to the non-
PETE aggregate recycling rate . The
language and its common use imply that
the recycling rate is to be multiplicative,
making the non-PETE rate (or if the law
is modified, an aggregate rate) 30
percent. Mathematically, "20 percent
greater than" means 25 percent times
1.20 equals 30 percent.

Through discussions with the
author's office regarding SB 235, the
intent of a particular type recycling rate
is to be a single rate applicable to both
non-PETE and PETE RPPCs. Also, this
rate should be 20 percentage points
greater (i .e., 45 percent) rather than
being multiplicative (i .e ., 30 percent).
To simplify the Act, the particular type
recycling rate definition should be
modified to specifically state required
rates for non-PETE and PETE RPPCs.

c. Product-Associated RPPCs

The product-associated recycling rate,
like the particular type recycling rate,

explicitly refers to the 25 percent non-
PETE recycling rate requirement and is
20 percent greater than the 25 percent
rate . This establishes only a non-PETE
product-associated recycling rate . It is
unclear what the PETE product-
associated rate is.

The product-associated recycling rate
requirement of being "20 percent greater
than" could mean that 20 percent is
either multiplied or added to the non-
PETE aggregate recycling rate . The
language and common usage of the term
"20 percent greater than" imply that the
recycling rate is to be multiplicative,
making the non-PETE rate 30 percent
(25% x 1 .20 = 30%).

Through discussions with the author's
office regarding SB 235, the intent of a
product-associated recycling rate is to be a
single rate applicable to both non-PETE
and PETE RPPCs . Also, this rate should be
20 percentage points greater (i .e ., 45
percent) rather than being multiplicative
(i.e., 30 percent) . To simplify the Act, the
product-associated recycling rate definition
should be modified to specifically state
required rates for non-PETE and PETE
RPPCs.

d. PETE RPPCs

The PETE recycling rate definition
does not explicitly state that the
calculation uses all PETE RPPCs,
regardless of size . The Act should be
modified so that the PETE definition is
consistent with the aggregate definition
by using in the calculation all PETE
RPPCs, regardless of size.

2. Modifications to Source Reduction

The Act's source reduction provision
requires an RPPC to be source reduced 10
percent by weight or volume per use or unit
of product in each successive five-year
period. The need to continue source
reduction in subsequent five-year periods
makes the source reduction option lests
attractive, and physically unachievable.
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Section VIII	 Recommendations for Modifying the Public Resources Code

Product manufacturers complying through
source reduction are at a disadvantage
because RPPCs must be source reduced an
additional 10 percent each subsequent five-
year period to maintain compliance under
this option, with no theoretical limit on total
reduction.

In comparison, the other compliance
options (i .e., reuse, refilling, recycling rates,
and postconsumer content) have a single
rate which needs to be achieved. For these
other provisions, as long as the requisite rate
is maintained, the RPPCs comply with the
Act's requirements .

The intent of having four RPPC
compliance options was to provide product

	

•
manufacturers similar opportunities to
comply. Therefore, the source reduction
option should be changed to reflect a one-
time 10 percent source reduction goal,
similar to the one-time provisions
established for the other compliance
alternatives.

In addition, source reduction is difficult
to measure by volume. Thus, it is
recommended source reduction be measured
only by weight (not volume) per unit or use
of product.
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1
.

Figure VfI . 1

B. Recommended Changes to Article 2

• Article 2 of the Public Resources Code
establishes the Act's recycling requirements.
Section 42310 states:

" . . .on and after January 1, 1995, every
rigid plastic packaging container sold or
offered for sale in the state shall on the
average meet one of the following
criteria:

(a) Be made from 25 percent
postconsumer material

(b) Have a recycling rate of 25 .percent
if its primary material is not PETE,
based on annual reports published
by the board on and after January 1,
1993

(c) Have a recycling rate of 55 percent
if its primary material is PETE, based
on annual reports published by the
board on and after January 1, 1993

(d) Be reusable or refillable

(e) Be a source reduced container ."

Although the Act dearly states an RPPC
must comply with the requirements, this
conceptual plan recommends that the product
manufacturer insure that its RPPC's comply.
To eliminate any ambiguities of who must
comply with the Act's requirements, Article 2
should be modified to explicitly state that the
product manufacturer must comply with the
Act's provisions, not a rigid plastic packaging
container.

The Act, as it is currently written,
establishes a non-PETE recycling rate of 25
percent and a PETE recycling rate of 55
percent. Article 1 defines four recycling
rates, one of which is an aggregate
recycling rate covering all RPPCs regardless
of size and resin type . However, a
combined non-PETE and PETE aggregate
recycling rate is not established in the Act's
requirements .

Through discussions with the author's
office and Technical Advisory Committee
members, it became clear that PETE RPPCs
were intended to be included in the
calculation of the 25 percent recycling rate
requirement (PRC Section 42310(b)) . It is
recommended that new language be inserted
in Section 42310 which ensures that all
RPPCs sold and diverted in California,
regardless of size or resin type, are used in
the aggregate recycling rate calculation . The
result of the recommended recycling rate
provision changes are summarized in Figure
VIII-1.

Article 2 also requires the CIWMB to
publish a recycling rate report January 1 of
every year beginning in 1993 . Because the
preceding calendar year's RPPC diversion
and sales data are not typically available
until after the new year, the CIWMB could
not feasibly publish this report January 1.
It is recommended the report date be
moved back to May 31 of each year
beginning in 1993 to allow the CIWMB
adequate time to compile the data and
publish the report.
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C. Recommended Changes to Article 3

Article 3 establishes enforcement
provisions, including fines and penalties.
All collected fines and penalties are to be
deposited by the CIWMB into the Rigid
Container Account (which is created by this
Act) . Section 42322(e) requires the funds to
be used "to assist local governmental
agencies to develop and implement
collection and processing systems for the
recycling" of materials covered by the Act.

The Legislature must approve appropriation
of these funds which reduces the CIWMB's
flexibility in administering a grant program.
This appropriation process is time-consuming,
unnecessarily increases administrative costs for
the CIWMB, and puts funds collected from
program participants at risk of being used
for unrelated programs. Therefore, the law
should be modified to give the CIWMB
complete control over disbursements of the
Rigid Container Account funds .

S
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D. Recommended Changes to Article 4

Article 4 establishes waivers from the
Act's requirements . Two waivers are from
the 25 percent postconsumer content
requirement only, but not from any other
requirement. Public Resources Code Section
42330(a) allows the CIWMB to grant a _
waiver from the postconsumer content
requirement if:

(1) The rigid plastic packaging
containers cannot meet the
postconsumer material
requirements of subdivision (a)
of Section 42310 and remain in
compliance with applicable
provisions of regulations
adopted by the Food and Drug
Administration or other state or
federal laws or regulations", or

(2) "It is technologically infeasible
to use rigid plastic packaging
containers to achieve the
postconsumer material
requirement of subdivision (a)
of 42310."

Because the two postconsumer content
waivers do not relieve a product
manufacturer from any of the Act's other
requirements, these provisions do not
function as waivers . These provisions
merely document that one of the
postconsumer material conditions may exist
for .a product manufacturer. Because they
do not function as waivers, the
postconsumer content waivers should be
deleted from the Act's provisions.

Article 4 (PRC Section 42330(b)) also
provides two waivers from all of the Act's
requirements, one of which is a curbside
collection coverage waiver . The CIWMB
may grant a waiver from all of the Act's
requirements if:

"Less than 60 percent of the single-
family homes in the state on and after

January 1, 1994, have curbside
collection programs which include
beverage container recycling?

The intent of the curbside collection
coverage waiver is to ensure that an adequate
recycling infrastructure exists for RPPCs.
However, traditional curbside collection
would be just one of many alternative
methods by which consumers could return
their used RPPCs . Other methods include
material recovery facilities, buy-back centers,
drop-off programs, and bar-restaurant
collection programs . In addition,
technologies must exist to handle RPPCs,
remove contaminants, sort by resin type, and
economically transport recovered plastic
scrap to ensure a viable RPPC recycling
infrastructure . Curbside collection at 60
percent of single-family households does not
necessarily provide for these conditions.
Therefore, the curbside collection coverage
waiver should be deleted because it does not
ensure an adequate recycling infrastructure
exists.

If the curbside collection coverage waiver
is not removed from the Act's provisions, the
term beverage container needs to be darified.
California Assembly Bill 2020 (1986, Public
Resources Code 14504) defines a beverage to
mean beer, wine coolers, carbonated mineral
and soda waters, and similar carbonated soft
drinks. Assembly Bill 2020 (Public Resources
Code 14505) further defines beverage
container as the bottle, can, jar, carton, or
other receptacle in which a beverage is sold.
Beverage container is not defined by SB 235
and could mean any type of drink container,
including PETE soda bottles, HDPE milk jugs,
glass beer bottles, and aluminum soft drink
cans. To be consistent with other sections of
Public Resources Code, making the RPPC
program most effective, it is recommended
that the term beverage container be clarified
in the Act to mean plastic containers in which
beverages, as defined by PRC Section
14504(a), are sold.

Page Vlit-6 .

	

ill ERNST& YOUNG

In



APPENDIX A

RIGID PLASTIC PACKAGING
CONTAINER ACT

=l ERNST & YOUNG



Appendix A

Rigid Plastic Packaging Container Act

Senate Bill No . 235

CHAPTER 769

An act to add Chapter 5.5 (commencing with Section 42300) to
Part 3 of Division 30 of the Public Resources Code, relating to pack-
aging .

[Approved by Governor October 9 . 1991 . Filed with
Secretary of State October 10 . 1991 .1

LEGISLATIVE COUNSEL'S DIGEST

SB 235, Hart . Rigid plastic packaging containers.
(1) Existing law requires all rigid plastic bottles and containers to

be labeled with a specified code which indicates the resin used to
produce the bottles or containers.

This bill would make a statement of legislative intent and would
require every rigid plastic packaging container, as defined, sold or
offered for sale in the state to meet specified criteria, commencing
January 1, 1995, except as specified . The bill would authorize the
California Integrated Waste Management Board to grant waivers
upon specified findings. The board would be directed to adopt
regulations by July 1, 1994, concerning certifying compliance with
the bill's requirements.

The bill would require the board to refer to the Attorney General,
for prosecution for fraud, the provider of any false or misleading
certificate and would make any person who violates the bill's
requirements guilty of a public offense punishable by a fine of not
more than 6100,000, thereby imposing a state-mandated local
program by creating a new crime . The bill would also authorize the
board to assess civil penalties for a violation of the bill's requirements.
The bill would require the board to deposit all fines and penalties in
the Rigid Container Account, which the bill would create in the
Integrated Waste Management Fund in the State Treasury . The bill
would require the funds in the account to be used to assist local
governmental agencies for purposes of the bill.

The bill would require the board by March 31 ; 1993, to submit to
the Legislature and the Governor a study on specified matters
relating to implementation of the bill.

(2) The California Constitution requires the state to reimburse
local agencies and school districts for certain costs mandated by the
state . Statutory provisions establish procedures for making that
reimbursement.

This bill would provide that no reimbursement is required by this
act for a specified reason.

The people of the State of California do enact as follows:

•
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SECTION 1 . Chapter 5 .5 (commencing with Section 42300) is
added to Part 3 of Division 30 of the Public Resources Code, to read:

CHAPTER 5 .5 . PLASTIC PACKACINC CONTAINERS

Article 1 . Legislative Findings and Definitions

42300 . The Legislature finds and declares all of the following:
(a) Recycling rigid plastic packaging containers saves landfill

space, reduces energy consumption, and preserves natural resources.
(b) The California Integrated Waste Management Act of 1989

requires cities and counties to reduce the amount of waste disposed
in landfills by 50 percent by_the_end oLthe_decade-through-source- --

reduction, recycling, and composting.
(c) Rigid plastic packaging containers represent a significant

component of the solid waste generated in the state.
(d) In order for recycling in the state to be successful, it is critical

that'stable, in-state markets be .developed for material separately
collected from the waste stream and processed for recycling.

(e) As of the effective date of this chapter, curbside collection of
recyclables is available to nearly 20 percent of the state's residents.
In order to expand the variety of materials collected in these
programs, including all rigid plastic packaging containers, it is
essential that stable markets exist for the plastic materials collected.

(f) The state has required several . types of products to use
increasing levels of postconsumer recycled material in their
manufacture, including newsprint, glass containers, and plastic trash
bags .

(g) Some of the nation's largest consumer product manufacturers
have announced plans to require, or are currently requiring, their
plastic packaging suppliers to provide them with containers
comprised of increasing levels of postconsumer recycled materials,
demonstrating that the technology is already available to use
recycled material to make new plastic packaging containers.
However, many businesses continue to purchase packaging materials
made from 100 percent virgin plastic and to sell them in the state.

(h) It is, therefore, the intent of the Legislature to spur markets
for plastic materials collected for recycling by requiring
manufacturers to utilize increasing amounts of postconsumer
recycled material in their rigid plastic packaging containers and to
achieve high recycling rates for these plastic packaging containers.

42301 . For purposes of this chapter, the following definitionsapply :

(a) "Refillable package" means a rigid plastic packaging
container which the board determines is routinely returned to and
refilled by the product manufacturer at least five times with the
original product contained by the package.

(b) "Reusable package" means a rigid plastic packaging container

89 120
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which the board determines is routinely reused by consumers at least
five times to store the original product contained by the package.

(c) "Manufacturer" means the producer or generator of a product
which is sold or offered for sale in the state and which is stored inside
of a rigid plastic packaging container.

(d) "Rigid plastic packaging container" means any plastic
package having a relatively inflexible finite shape or form, with a
minimum capacity of eight fluid ounces or its equivalent volume and
a maximum capacity of five fluid gallons or its equivalent volume,
that is capable of maintaining its shape while holding other products,
including, but not limited to, bottles, cartons, and other receptacles,
for sale or distribution in the state.

(e) "Postconsumer material" means a material that would .
otherwise be destined for solid waste disposal, having completed its
intended end-use and product lifecycle . Postconsumer material does
not include materials and byproducts generated from, and
commonly reused within, an original manufacturing and fabrication
process.

(f) "Recycled" means a product or material which has been
reused in the production of another product and has been diverted
from disposal in a landfill.

(g) "Recycling rate" means one of the following:
(1) The proportion, as measured by weight, volume, or number,

that all rigid plastic packaging containers, notwithstanding the size
limitations set forth in subdivision (d), in the aggregate, sold, or
offered for sale in the state are being recycled in a given calendar
year .

(2) The proportion, as measured by weight, volume, or number,
that a particular type of plastic packaging container sold or offered
for sale in the state, such as a milk jug, soft drink container, or
detergent bottle, is being recycled in a given calendar year if the
particular container type is being recycled at a rate that is at least 20
percent greater than the recycling rate required in subdivision (b)
of Section 42310.

(3) The proportion, as measured by weight, volume, or number,
that a product-associated rigid plastic packaging container sold or
offered for sale in the state is being recycled,in a given calendar year
if the particular container type is being recycled at a rate that is at
least 20 percent greater than the recycling rate required in
subdivision (b) of Section 42310.

(4) The proportion, as measured by weight, volume, or number,
that a PETE rigid plastic packaging container sold or offered for sale
in the state is being recycled in a given calendar year.

(h) (1) "Source reduced container" means a rigid plastic
packaging container for which the package weight or package
volume per unit or use of product has been reduced by 10 percent
when compared with whichever of the following is applicable:

(A) For containers manufactured in the five-year period
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beginning January 1, 1990, and ending December 31, 1994, the
packaging used for the same product by the same manufacturer on
and after January 1, 1990.

(B) For containers manufactured during each subsequent
five-year period, commencing January 1, 1995, the packaging used
for the same product by the same manufacturer on January 1 of the
first year of that five-year period.

(2) A rigid plastic packaging container is not a source reduced
container for the purposes of this chapter if the packaging reduction
was achieved by any of the following:

(A) Substituting a different material type for a material which
previously constituted the principal -material_of_the-container.– --

(B)Increasing a container's weight or volume per unit of product
after January 1, 1991.

(C) Packaging changes that adversely affect the potential for the
plastic packaging container to be recycled or to be made of
postconsumer material.

(i) "Product-associated rigid plastic packaging container" means
a brand-specific, rigid plastic packaging line which may have one or
more sizes, shapes, or designs and which is used in conjunction with
a particular generic product line.

6) "PETE" means polyethylene terephthalate as specified in
subdivision (a) of Section 18015.

Article 2. Manufacturing

42310 . Except as otherwise provided in this chapter, on and after
January 1, 1995, every rigid plastic packaging container sold or
offered for sale in the state shall on average meet one of the following
criteria:

(a) Be made from 25 percent postconsumer material.
(b) Have a recycling rate of 25 percent if its primary material is

not PETE, based on annual reports published by the board on and
after January 1, 1993.

(c) Have a recycling rate of 55 percent if its primary material is
PETE, based on annual reports published by the board on and after
January 1, 1993.

(d) Be reusable or refillable.
(e) Be a source reduced container.

Article 3 . Penalties, Regulations, and Report

42320. Any entity required to make a certification pursuant to
this chapter may be audited by the board.

42321 . If any entity provides the board with a false or misleading
certificate pursuant to this chapter, the board, within 30 days of
making this determination, shall refer the provider of the false or
misleading certificate to the Attorney General for prosecution for

89 170

Page A-4

~ TR



-5-

	

Ch. 769

fraud.
42322 . (a) Any violation of this chapter is a public offense

punishable by a fine of not more than one hundred thousand dollars
($100,000).

(b) In addition to the penalty specified under subdivision (a), any
violation of this chapter may be subject to a civil penalty assessed by
the board of not more than fifty thousand dollars ($50,000) for each
violation, pursuant to a notice and hearing procedure which
conforms with Chapter 5 (commencing with Section 11500) of Part
1 of Division 3 of Title 2 of the Government Code.

(c) The total annual fines or penalties assessed upon a violator of
this chapter shall not exceed one hundred thousand dollars
($100,000).

(d) On and after July 1, 1996, the board shall annually publish a list
setting forth any fines or penalties that have been levied against a
violator of this chapter in the preceding calendar year for failure to
comply with the requirements of this chapter.

(e) The board shall deposit all penalties or fines paid pursuant to
this section into the Rigid Container Account, which is hereby
created in the Integrated Waste Management Fund in the State
Treasury. The moneys deposited in the Rigid Container Account
shall be used, upon appropriation by the Legislature, to assist local
governmental agencies to develop and implement collection and
processing systems for the recycling of materials covered under this
chapter.

42323. Proprietary information included in part of a report or
certificate submitted to the board pursuant to this chapter shall not
be made available to the general public.

42324 . On or before March 31, as part of the report required
to be prepared pursuant to Section 40507, the board shall submit to
the Legislature and the Governor a study that includes the following:

(a) Plans for implementing this chapter, including methods for
certifying compliance with this chapter.

(b) Identification of the method by which the board shall fund its
role in the implementation of this chapter and recommendations for
alternative funding methods.

(c) Recommendations for modifying this chapter, including both
of the following:

(1) Goals of minimum recycled content, which will achieve
additional recycling, reuse, and source reduction of, and increased
postconsumer material uses in, rigid plastic packaging containers
beyond 1995.

(2) Suggested changes, if appropriate, to this chapter's recycling
rate approach for rigid plastic packaging containers which come in
direct contact with food or other materials which may require special
health precautions.

42323 . On or before July 1, 1994, the board shall adopt regulations
to implement this chapter . These regulations shall include, but shall

S
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not be limited to, all of the following:
(a) Procedures for certifying compliance with Article 2

(commencing with Section 42310), including a requirement that
product manufacturers include in their specifications for rigid plastic
packaging containers a requirement that the packaging
manufacturer certify that the rigid plastic packaging containers
comply with this chapter.

(b) Procedures for considering and granting waivers pursuant to
Article 4 (commencing with Section 42330).

42326 . In preparing the report required by Section 42324 and in
developing the regulations required by Section 42325, the board shall
consult with representatives of the manufacturers affected by this
chapter, with representatives of environmental organizations, and
other interested parties.

42327 . The board may expend funds from the Integrated Waste
Management Account to implement this chapter, upon
appropriation by the Legislature.

Article 4 . Waivers

42330 . (a) The board shall grant a waiver from the postconsumer
material content requirement of subdivision (a) of Section 42310, but
not from any other requirement of Section 42310, if the board finds
one or more the following:

(1) The rigid plastic packaging containers cannot meet the
postconsumer material requirements of subdivision (a) of Section
42310 and remain in compliance with applicable provisions of
regulations adopted by the Food and Drug Administration or other
state or federal laws or regulations.

(2) It is technologically infeasible to use rigid plastic packaging
containers which achieve the postconsumer material requirement of
subdivision (a) of Section 42310.

(b) The board shall grant a waiver from all of the requirements
of Section 42310 if the board finds either of the following:

(1) Less than 60 percent of the single-family homes in the state on
and after January 1, 1994, have curbside collection programs which
include beverage container recycling.

(2) At least 50 percent, by number, of .a manufacturer's rigid
plastic packaging containers sold or offered for sale in the state in the
current calendar year achieve the postconsumer material
requirements of subdivision (a) of Section 42310 and all of the
manufacturer's rigid plastic packaging containers will comply with
the requirements of Section 42310 on or before January 1, 1996.

Article 5 . Exemptions

42340 . The following rigid plastic packaging containers are
exempt from this chapter :
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(a) Rigid plastic packaging containers produced in or out of the
state which are destined for shipment to other destinations outside
the state and which remain with the products upon that shipment.

(b) Rigid plastic packaging containers which contain drugs,
medical devices, medical food, or infant formula as defined by the
Federal Food, Drug and Cosmetic Act (21 U.S.C. Sec. 301 and
following).

(c) Rigid plastic packaging containers which contain toxic or
hazardous products regulated by the Federal Insecticide, Fungicide,
and Rodenticide Act (7 U .S .C. Sec. 136 and following).

SEC. 2. No reimbursement is required by this act pursuant to
Section 6 of Article XIII B of the California Constitution because the
only costs which may be incurred by a local agency or school district
will be incurred because this act creates a new crime or infraction,
changes the definition of a crime or infraction, changes the penalty
for a crime or infraction, or eliminates a crime or infraction.
Notwithstanding Section 17580 of the Government Code, unless
otherwise specified in this act, the provisions of this act shall become
operative on the same date that the act takes effect pursuant to the
California Constitution .
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Additives – materials added to plastics to
give them specific physical or chemical
properties, such as color, fire resistance,
oxidation resistance, and electric conductivity.

Blow-molding– method to form plastic
into specific shapes . Melted resin is formed
into a tubelike shape, sealed at both ends,
and injected with air . Inflating the molten
plastic tube forces the plastic against the
inside of a mold . When cooled, the plastic
form is ejected from the mold.

Bottle – a rigid or semi-rigid container with
a neck or mouth that is smaller than the
container body.

Buy-Back Center – a central point for
collecting specific-recyclables . Cash
payments may or may not be disbursed,
depending on material type and quantity.

Closed-Loop Recycling– reprocessing a
used, recyclable product back into the
same product.

Closure– a means to dose a container to
retain its contents.

Collection Programs – collect California
Redemption Value beverage containers
from bars and restaurants.

Commingled – in waste, a mixture of two
or more material types ; in plastics, includes
multi-resin and multi-colored mixtures.

Container– unless otherwise specified,
refers to "rigid plastic packaging container".

Container Coding System – a means to
identify plastic resin types to sort for
recycling. The code consists of a triangle,
formed by three arrows curved at their
midpoints . A number inside and the lettering
below the triangle indicate the resin type.

Contaminant – a foreign material which
adheres to or combines with postconsumer
materials that makes the postconsumer
material unsuitable for recycling or reuse or
require additional processing .

Curbside Collection Program – collection
of mixed municipal solid waste, commingled
recyclables, or source separated materials
from individual households for subsequent
transport to a centralized processing facility
or to an end user.

Curbside Recycling Program – regularly
scheduled pick-up service at the household
for source separated recydables.

Custom Containers - containers produced
from molds typically owned by a product
manufacturer and used for that product
manufacturer's products . A PETE custom
container is an RPPC that is not a soft drink
bottle.

Depolymerization – process for breaking
down longer, higher molecular weight
molecules found in plastic to shorter, lower
molecular weight chains for reuse as
building blocks for virgin polymers.

Discards – items remaining after recovery of
materials for reuse or recycling. These items
are usually disposed in landfills or combusted
in transformation facilities, although some are
littered, stored, or disposed on-site,
particularly in rural areas.

Disposal– activity of landfilling or combusting
non-diverted municipal solid waste materials.

Diversion– recovery of materials from the
waste stream for the purpose of reuse or
recycling.

Drop-off Program – a center which accepts
source separated materials brought to the
facility by the public.

Durable Products – goods having a lifetime
of three or more years. Durable products
include appliances, furniture and furnishings,
automotive tires and batteries, and consumer
electronics.

Extrusion – process where melted resin is
squeezed through a die in a continuous
stream . The flowing resin is ready for
pelletizing, molding, or sheeting . •
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Five-Year Periods – subsequent five years
beginning in 1995. For example, 1995-1999,
2000-2004, and 2005-2009 are all defined as
five-year periods.

Generation—the gross amount (weight,
volume, or percentage) of materials
entering the waste stream prior to diversion.

Glycolysis — partial breakdown of plastic
polymers into monomers in the presence of
glycol . Monomers may be repolymerized.

Granulation — process by which plastic
packaging is turned into flake.

Hauler – a transporter of discarded or
recyclable materials from a collection site
to a recycling or disposal facility.

Hydrolysis—complete breakdown of plastic
polymers into monomers in the presence of
water. Monomers may repolymerized.

Injection Molding — method to form plastic
into specific shapes . Melted resin is forced
into a mold that is held closed under
pressure . The plastic is removed from the
mold after it is cooled and hardened.

Integrated Solid Waste Management —
practice of handling solid waste ; AB 939
established the following waste
management hierarchy : source reduction,
recycling and composting, and landfilling
and transformation.

Jar — a wide-mouthed container, considered
bottle-like.

Laminating — manufacturing process in
which paper, cloth, and/or metal foil are
treated with a plastic resin, placed together
and heated until joined in a solid product.

Manufacturerl — a producer or generator
of a product which is sold or offered for
sale in California and which is stored in a
rigid plastic packaging container. Also
referred to as a product manufacturer.

Material— refers to product composition, -
such as plastic, glass, paper, or metal.

Materials Recovery — extraction of materials
from the waste stream for reuse or recycling.

The definition is provided by SB 235 .

Materials Recovery Facility (MRF) – a
facility that receives and separates mixed,
commingled, or source separated material.

Methanolysis —complete breakdown of
plastic polymers into monomers in the
presence of methanol . Monomers may be
repolymerized.

Molded Shape – packaging formed to
specific product contours for containing,
cushioning, blocking, or bracing purposes.

Monomer – molecular units which are
linked together to form polymers.

Muhl-Service Container – intended to be
used multiple times, such as being reused or
refilled . Decorative containers which are
meant to be reused also are included.

Multiple Reclosure – can be opened and
dosed multiple times . For example,
containers with screw or snap caps can be
opened and closed many times; therefore,
such containers are capable of multiple
redosure.

Municipal Solid Waste (MSW) — materials
discarded by the residential, commercial, or
institutional sectors . MSW does not include
construction and demolition wastes,
municipal sludge, combustion ash, or
waste from the industrial sector.

Nondurable Products — goods having a
lifetime less than three years . Nondurable
products include disposable tableware, .
diapers, clothing, footwear, newspapers,
magazines, books, and trash bags.

Original Container — the container sold to
consumers holding a product . The product
manufacturer is expected to refill the
container with the original product.

Package– noun –(1) any device used to
protect, store, or transport a product.
Includes a unit package, an intermediate
package, and a shipping container as
defined by the American Society for Testing
Materials; (2) an unsealed receptacle such as .
a carrying case, crate, cup, pail, rigid foil or
other tray, wrap, wrapping film, bag, or tub.

Packaging— noun — the means of
containing a product for distribution and/or
protection. verb— (I) the process of
preparing goods for distribution, marketing
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and sale ; (2) the processes and procedures
used to protect materials or products from
deterioration and damage from the time of
manufacture until use or disposal.

Packaging Line— consists of RPPCs of a
specific size and shape used to contain a
single brand and type of product.

Parent Container— the original container
sold to consumers holding a product . The
consumer is expected to reuse the container
with product refills.

Particular Type of Rigid Plastic
Packaging Container — all RPPCs,
regardless of brand, used in conjunction
with a particular generic product line such
as milk, carbonated beverages, or
detergents.

Pellets — cylinders or ovals of solid plastic
about one-eighth of an inch long; the
primary forth in which thermoplastic resins
are sold.

Plastic — (1) any of several synthetically
produced organic materials that are either
thermoplastic or thermoset polymers, have
a high molecular weight, and can be
molded, cast, extruded, or laminated into
objects, films, or filaments ; (2) any material
made of polymeric organic compounds and
additives that can be shaped by flow.

Polymer — a chain of repeating linked
monomers.

Polymerization — the process by which
monomers are transformed into specific
polymers by using different additives,
catalysts, and variations in temperature,
pressure, and reaction time.

Postconsumer Material' — (1) material
having completed its intended end-use
and product lifecycle ; (2) any product
or material that has been used by the
consumer and discarded . Postconsumer
material does not include materials and
byproducts generated from, and
commonly reused within, an original
manufacturing and fabrication process.

Primary Material — the dominant
material by weight which composes the
package.
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Product-Associated Rigid Plastic
Packaging Container' — a brand-specific rigid
plastic packaging line, which may have one or
more sizes, shapes, or designs and which is
used in conjunction with a particular generic
product line (i .e., Brand "X" detergent).

Product Line — refers to a specific brand and
type of product regardless of size or shape of
the RPPCs used to store the product.

Product Manufacturer —unless otherwise
specified, refers to the entity whose name
appears on the RPPC label . Entities
potentially defined as a product manufacturer
include product manufacturers, distributors,
importers, and retailers.

Pyrolysis — the breakdown of plastic polymers
into oil or gas using a vacuum heating process.

Recovery—see materials recovery.

Recycled' — adjective — describes a product
or material which has been diverted from
disposal and reprocessed for use in the
manufacture of a new product.

Recycled Content — the proportion of a
package's weight that is composed of
postconsumer recycled material.

Recycling—the process of collecting, sorting,
'cleaning, treating, and reconstituting materials
that would otherwise become solid waste,
and returning them to the manufacturing
process in the form of raw material for new
products.

Primary Recycling — the introduction of
preconsumer industrial scrap and salvage
into the manufacturing process.

Secondary Recycling — physical
' reprocessing of scrap, such as cleaning,

grinding, melting, and reforming.

Tertiary Recycling — chemical treatment
of plastic scrap (glycolysis, hydrolysis,
methanolysis, pyrolysis) to isolate plastic
components for remanufacture.

Recycling Rate' — one of the following•'

(1) the proportion, as measured by
weight, volume, or number, that all
rigid plastic packaging containers,
notwithstanding size, in the aggregate,
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sold, or offered for sale in the state are
•

	

being recycled in a given calendar year.

(2) the proportion, as measured by
weight, volume, or number, that a
particular type of plastic packaging
container, such as a milk jug, soft drink
container, or detergent bottle, sold or
offered for sale in the state is being
recycled in a given calendar year.

(3) the proportion, as measured by
weight, volume, or number, that a
product-associated rigid plastic
packaging container sold or offered for
sale in the state is being recycled in a
given calendar year.

(4) the proportion, as measured by
weight, volume, or number, that a PETE
rigid plastic packaging container sold or
offered for sale in the state is being
recycled in a given calendar year.

Refillable Rigid Plastic Packaging
Container) – a container which the CIWMB
determines is routinely returned to and
refilled by the product manufacturer at least
five times with the original product

•

	

contained by the package.

Regrind– (1) verb, with respect to plastic, to
grind or shred scrap plastic for reuse in the
manufacture of a product ; (2) noun, cleaned
and shredded thermoplastic scrap material.

Reprocessing – reclamation of used, raw
materials for use in manufacturing new
products.

Resin – generic term for synthetic polymers
following their manufacture. The following
resins account for the majority of resin used
in RPPC applications and are included in the
container coding system . Definitions are
specific to thermoplastic applications.

Polyethylenes (PE) – a family of resins
composed of linked ethylene chains.
Forms include high density polyethylene
and low density polyethylene.

High Density Polyethylene (J-JDPE) –
a high molecular weight polyethylene
with longer chains and fewer side
branches than LDPE . FIDPE is more
rigid, has greater strength, hardness,

chemical resistance and a higher
melting point than LDPE.

Low Density Polyethylene
(LDPE) – a low molecular weight
polyethylene composed of randomly
linked molecules . Random linkage
prevents the formation of a
structural pattern, resulting in a soft,
flexible, but resilient material . In
packaging, LDPE is used primarily
for film applications.

Polyethylene Terephthalate (PETE) –
a saturated polyethylene formed by
condensing ethylene glycol and
terephthalic acid . PETE is durable,
stable, chemical resistant and gas
impermeable. It is used extensively
for carbonated beverage bottles.

Polyvinyl Chloride (V) – a resin
composed of vinyl chloride polymers.
Properties include resistance to water,
alcohols, and concentrated acids and
alkalis.

Polypropylene (PP) – a tough,
lightweight rigid plastic made by
polymerizing propylene gas in the
presence of an organo-metallic catalyst
at relatively low pressure and
temperature.

Polystyrene (PS) – a resin composed
of styrene (vinyl benzene) polymers.
Properties include electrical insulation,
moisture resistance, and foaming ability.

Resource Recovery – see materials recovery.

Reusable Rigid Plastic Container [ – a
container which the CIWMB determines is
reused by the consumer at least five times
with the original product contained by the
package.

Rigid Plastic Container – as defined by
Oregon's Senate Bill 66, any injection
molded or thermoformed article
comprised predominantly of plastic resin
and having a relatively inflexible finite
shape or form intended primarily as a
single service container with a minimum
capacity of eight fluid ounces and a
maximum capacity of five fluid gallons or
its equivalent volume.
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Rigid Plastic Packaging Container[ –
means any plastic package having a
relatively inflexible finite shape or form,
with a minimum capacity of eight fluid
ounces or its equivalent volume and a
maximum capacity of five fluid gallons or
its equivalent volume, that is capable of
maintaining its shape while holding other.
products, including, but not limited to,
bottles, cartons, and other receptacles, for
sale or distribution in the state.

Scrap–discarded or leftover material from
industry or consumers.

In-house (Industrial)– residual material
from the manufacturing process
commonly reintroduced as a material-
input. The material used in primary
recycling.

Postconsumer– see postconsumer
material definition.

Single Service Container – a container
intended to be used one time . After the
product is removed or depleted from the
container, the container typically is not
reused by the consumer.

Source Reduced Container[ – (1) means
a rigid plastic packaging container for which
the package weight or package volume per
unit or use of product has been reduced by
10 percent when compared with whichever
of the following is applicable:

(A) for containers manufactured in the
five-year period beginning January 1,
1990, and ending December 31, 1994,
the packaging used for the same
product by the same manufacturer on
and after January 1, 1990.

(B) for containers manufactured during
each subsequent five-year period,
commencing January 1, 1995, the
packaging used for the same product
by the same manufacturer on January 1
of the first year of that five-year period .

(2) a rigid plastic packaging container is not
a source reduced container if the packaging
reduction was achieved by any of the
following:

(A) substituting a different material
type for a material which previously
constituted the principal material of
the container.

(B) increasing a container's weight
or volume per unit of product after
January 1, 1991.

(C) packaging changes that
adversely affect the potential for
the plastic packaging container to
be recycled_or to be made of post-
consumer material.

Source Reduction – any actions that cause a
net reduction in the generation of solid waste.
It includes the reduction of both volume and
toxicity.

Source Separation – the segregation of
various materials from the waste stream
usually at the point of waste generation for
the purpose of recycling.

State–refers to California unless otherwise
specified.

Stock Containers – containers produced
from molds owned by a container
manufacturer and typically sold to multiple
users.

Thermoplastics – plastic products that are
hardened by cooling; products made from
these resins melt when heated . Virtually all
resins used in packaging applications are
thermoplastic.

Thermoset – plastic products
manufactured by adding heat and applying
pressure causing•-a more permanent
physical structure than thermoplastic
products; thermoset products cannot be
remelted and are used primarily in the
manufacture of durable goods.
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Classification and Sales of Plastic Materials

This appendix presents information on
the sales and recovery of plastics in the U .S.
and California. Due to insufficient data on
plastic sales, recycling, and disposal in
California, and because waste generation
statistics published for California include all
wastes not only municipal solid waste
(MSW), statistics in this section are based on
national data . A significant amount of
research has been performed on national
waste characterization and plastic sales.
Because MSW generated per capita is
comparable to national statistics, California
statistics are linked to national data . Sales of
RPPCs in California are based on this linkage
and are estimates.

This section begins by examining the
composition of disposed MSW in 1990,
highlighting plastics by both weight and
volume. After presenting plastic's
contribution to the waste stream, national
sales by plastic resin types are discussed.
Sales of each resin indicate which plastics
are most commonly used, and, therefore,
which plastics are most frequently found in
the waste stream. Plastic resin sales also are
examined by industry type to assess resin
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Source: Franklin Associates, July 1992

applications, such as containers and
packaging . The final subsection presents
an estimate of RPPCs sold in California.

This appendix is organized as follows:

A. United States Waste Stream Composition

B. United States Plastic Sales by Resin Type

C. United States Thermoplastic Sales by
Industry Group

D. United States Plastic Packaging and
Container Sales

E. United States Plastic Container Sales

F. California Rigid Plastic Packaging
Container Sales.

A. United States Waste Stream
Composition

Americans generated approximately
196 million tons of MSW in 1990. Of this,
approximately 33 .4 million tons (17 percent)
of material was recovered, leaving 162
million tons (83 percent) of material to be
discarded in landfills or combusted.

Materials Disposed
in U.S. MSW - 1990

(By Volume)
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Source: Franklin Associates, July 1992
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Figure C-1, on the previous page, shows
the composition of discarded materials in
the MSW stream by weight for the United
States in 1990 (the most recent year
available). Paper was the largest component
of MSW. Plastics comprised the fourth
largest component of all disposed MSW,
contributing 15 .9 million tons, or 10 percent
by weight. Plastics are used in a wide range
of products, including packaging, containers,
durable goods, and nondurable goods.

Although solid waste composition is
typically reported by weight, it also is
important to view waste composition by
volume. The space occupied by waste is
important because landfills do not become
overweight, they reach capacity. As
Figure C-2 illustrates, on the previous page,
volume-based statistics show plastics to be
more significant as a portion of MSW
discards than shown by weight.
Volumetrically, plastics are second only to
paper . This change in ranking reflects
plastics low weight-to-volume ratio.

Forecasts indicate that the amount of
plastics generated will increase due to its
numerous applications and desirable
attributes, such as being light-weight,

Figure G3

	

Source. Franklin Assnfates, July 1992

durable, and reusable .' Also, studies of
consumer preferences indicate packaging
preferences have shifted from glass and
heavier materials to lighter packaging
material such as plastic. Average annual rates
of growth for generated MSW from 1990
through the year 2000 are projected for the
following four material types:

Plastics 4.4%

Paper 1 .6%

Glass 0.2%

Metals 0.6% .

If plastics continue to be recycled at lower
rates than other materials, plastics-will
increase as a percentage of all disposed MSW.

Municipal solid waste also can be
categorized by product type. The type and mix
of products found in MSW in 1990 are depicted
in Figure C-3. The largest component of
discarded waste was packaging and containers,
contributing approximately 47.4 million tons
(29 percent by weight) in 1990.

Figure C-4 shows the material types
used in packaging and container products.
Paper accounted for 20.6 million tons (43
percent by weight) of packaging and

Figure C-4

	

Source: Franklin Associates, July 1992
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Characterization of Municipal Solid Waste in the
United States, Franklin Associates, July 1992 .
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container discards in 1990, making paper the
largest material type both by weight and

•

	

volume. The fourth largest portion was
plastic, a low-density material, accounting for
6.7 million tons (or 14 percent by weight) of
all materials used in packaging and
containers. Although plastic was ranked
fourth by weight, volumetrically, plastic
would be ranked second as a component of
packaging and containers disposed in MSW.

The composition of California's MSW
is comparable to national estimates, as

Figure C-5

	

Source: CIWMB, 1991 Annual Report

Franklin Associates, December 1992 . Estimates
from Franklin Associates are derived from
population-based extrapolations of national data
and include only municipal solid waste . Wastes
excluded are municipal sludge, nonhazardous
industrial wastes, automobile salvage, and
construction and demolition wastes.
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Disposed MSW Material Composition
California and U .S. Comparison - 1990

(By Weight)
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Plastic Glass

	

Metals Yard Organics Other
Debris

California

	

United States

0%

shown in Figure C-5. Because U .S . and
California disposed waste composition is
similar, it is possible to assume that figures
regarding packaging and container waste
are similar as well . In 1990, Californians
generated 25 .4 million tons of MSW of
which approximately 4.6 million tons was
diverted in California, leaving 20 .8 million
tons of discarded waste . 2 Plastics waste in
California accounted for nine percent of
MSW (or 2 million tons) ; this is close to the
national figure of 10 percent.
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U. S. Thermoset Resin Sales - 1991
(Thousand of Tons)
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Figure G6_

	

- .Source:-- Modem Plariic4January 1992-
_-

B . United States Plastic Sales by
Resin Type

Plastic resins (or polymers) are
broadly categorized as thermosets or
thermoplastics . Total U.S . resin sales
exceeded 30 million tons in 1991 . Sales
were comprised of:

q

	

Thermosets 4.4 million tons
(15%)

q

	

Thermoplastics 25 .9 million tons
(85%).

1. Thermosets

Thermosets-are-produced-by-cross--- -
linking polymer chains, creating a strong
and durable resin . Due to this cross-
linking, thermosets do not retain their
chemical bonding properties when melted,
and are difficult to reform into new
products. Examples of thermoset
compounds include polyurethanes,
phenolics, and polyesters . Typically, these
resins are components in durable
products, such as furniture, appliances, and
electronics, or they are used in specialized
applications such as medicine and
aeronautics . Also, resins such as epoxy are
used primarily as protective coatings and as
bonding agents.

Sales of thermosets accounted for 15
percent of all plastic resin sales nationally in
1991 . Sales for six thermoset resins are
shown in Figure C-6 . Sales of all
thermoset resins in 1991 declined 11
percent from 1990 levels . This drop
generally reflected the slowdown in the
economy during this period, as production
of durable goods using thermoset plastic
resins declined.

2. Thermoplastics

In contrast to thermosets, thermoplastics
can be remelted and reformed without losing
their original chemical properties . Because
they can be remelted, thermoplastic can be
recycled many times into new plastic
products As such, products math frt7rrr
these resins generally are the focus of

recycling programs. These resins are used in
a variety of industries and products, ranging
from films and containers, to pipes and
appliance components.

Thermoplastics accounted for over 85
percent of 1991 U .S. resin sales . As
illustrated in Figure C-7, on the following
page, LDPE was the most widely used
polymer, accounting for 23 percent of
thermoplastic resin sales. Sales of HDPE
alone were greater than all thermoset resin
sales combined . Sales of thermoplastic
resins increased in 1991 relative to 1990 by
12 percent primarily because sales
continued to rise for PETE, HDPE, V, and
LDPE.

The six types of thermoplastics
accounting for 97 percent of all plastics
used in packaging in 1 .991 are:

q' Polyethylene terephthalate (PETE)

q High density polyethylene (HDPE)

q Polyvinyl chloride (V)

q Low density polyethylene (LDPE)

q Polypropylene (PP)

q Polystyrene (PS).

A discussion of each thermoplastic is
presented below, highlighting distinguishing
chemical properties and applications.

Page C-4
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U .S. Thermoplastic Resin Sales - 1991
(Thousand of Tons)

PETE

HDPE
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18%
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J
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2 - ._ .

/~Other 2,398)/
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25.9 Million Tons

Figure G7

	

Source Modern Plastics, January 1992

•

a. Polyethylene
Terephthalate

Polyethylene terephthalate (PETE)
is used primarily for carbonated
beverage containers because of its
rigidity, transparency, and ability to
provide an effective gas baffler.
Other product uses include carpeting,
fiberfill, and food packaging.

b. High Density
Polyethylene

High density polyethylene (HDPE)
is a simple plastic in terms of its
chemical structure, and is much less
expensive than PETE. Because of its
low cost, durability, and flexibility,
HDPE is the most widely used plastic
in rigid plastic packaging containers.
In addition to milk bottles, HDPE
containers are used for holding
detergents, motor oil, household
leaning agents, water, margarine,
and cream cheese.

c. Polyvinyl Chloride

Polyvinyl chloride (V) is a plastic
which has a strong resistance to many
reactive materials, making it useful in
storing household chemicals . When in
film form, V recovers its shape well
when stretched, which is a reason it is
used for flexible film applications such
as shower curtains, automotive
upholstery, and bags. Polyvinyl
chloride is used to manufacture plastic
bottles which are visually similar in
appearance to PETE containers;
however, for recycling purposes, the
two are not compatible.

d. Low Density Polyethylene

Having similar chemical properties
and attributes as HDPE, low density
polyethylene (LDPE) is soft, flexible,
and durable. This resin is primarily
used to produce thin films and bags,
such as grocery and dry cleaning bags .

In RPPC applications, LDPE is used to
produce containers such as mustard
and honey bottles.

e. Polypropylene

Polypropylene (PP) is similar to
polyethylene but has additional
properties which make it useful in
manufacturing other products . It has a
much higher melting point, making it
suitable for automotive components,
and offers more moisture protection .
which is useful in food product
packaging . This resin is used to produce
rigid plastic bottles and other packaging
such as automobile battery cases,
wrappers, and sleeves.

f. Polystyrene

Polystyrene (PS) is rigid and
transparent, but also is brittle and has
poor chemical resistance . When it is
"foamed", PS provides a strong, well-
insulated container. Popular uses of _
PS resin includes "foamed" con-
tainers such as cups and fast-food
clamshells . Also, because of its
clarity, many bakery and deli trays
are made of polystyrene.
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g. Others

There are a number of other plastic
resins, such as polycarbonate (PC),
acrylonitrile butadiene styrene (ABS),
and styrene acrylonitrile (SAN), which
are used in packaging and container

applications . Polycarbonate is used to
produce five-gallon water bottles ; ABS
and SAN are used to produce other
plastic packaging. In addition, a
growing number of manufacturers are
producing laminates, multi-layered,
and multi-resin containers .

•

•
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Classification and Sales of Plastic Materials

C. United States Thermoplastic
•

	

Sales by Industry Group
Plastics are used in a diverse number of

industries, as depicted in Figure C-8.3 The .
largest market for thermoplastics is
packaging and container products,
accounting for 33 percent of all
thermoplastic resin sales . Packaging and
containers will continue to be an important
component of thermoplastics as packaging
manufacturers convert from heavier
packaging materials to plastics for
economic and source reduction purposes .

Figure C-8 Source : SPI, June 1992

S

Thermoplastic Resin Sales
by Industry Group - 1991

(By Weight)

25.3 M11I1on Tons

3 Distribution of Plastic Resin Sales and Captive Use
Statistical Report, SPI,June 1992 . Data for this SPI
report are compiled using a different
methodology than that used for sales figures
reported in Modern Plastics. Therefore, estimated

•

	

sales by industry (25 .3 million tons) is slightly
less than sales by resin type (25S million tons).
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Classification and Sales of Plastic Materials

D. United States Plastic Packaging
and Container Sales

Plastic packaging and container sales,
which is an intermediate category between
resin and RPPC sales, include RPPCs such as
bottles, tubs, and pails . Also included are
non-RPPC packaging such as blister
packaging, bags, sacks, wraps, closures, and
coatings. Six thermoplastic resins accounted
for 97 percent of all plastic packaging and
containers sold in 1991 . This subsection
discusses plastic packaging and container
sales by product type and resin type .4

1. Sales by Product Type
Plastic_packaging and container sales are

categorized into four products: (1) containers,
(2) film, (3) closures, and (4) coatings . The
"containers" category indudes RPPCs plus
other plastic packaging containers . Figure
C-9, below, shows nearly one-half of all plastic
packaging and container sales are containers.
RPPCs accounted for approximately 40
percent of all U.S. plastic packaging and
container resin sales and approximately 80
percent of all U .S. plastic container resin sales.

2. Sales by Resin Type
All percentages are based on resin sales

for packaging and containers . As shown in

Figure C-10, PETE was used to manufacture
nine percent of all plastic packaging and
containers . However, most PETE sold (87
percent) was used to produce carbonated
beverage containers and custom bottles.

Approximately 29 percent of all plastic
packaging and containers sold in 1991 were
made of HDPE. Most HDPE (82 percent)
was used to produce plastic containers,
primarily bottles.

Low density polyethylene accounted
for 32 percent of all packaging and
containers sold in 1991 . Most LDPE was
used to produce film products. Only six
percent of LDPE was used for making
containers:

Polyvinyl chloride is used primarily in
packaging sheets, films, closures, and bottles.
Approximately 30 percent was used to
produce bottles.

Polypropylene is used primarily in film
products (42 percent) . Additional uses
include containers (29 percent) and closures
(27 percent).

Approximately 75 percent of the
polystyrene sold was used to make disposable
tableware, such as plates and cups, and rigid
packaging products . The remainder was used
to produce . closures and film.

Plastic Packaging and
Container Sales - 1991

(By Product)

Closures
6%

	

Coatings
8%

Rim
37%

7.5 Million Tons

Plastic Packaging and
Container Sales - 1991

(By Resin)

OTHER PETE
3%

	

9%

PP
HDPE
29%

LDPE

	

V
32%

	

5%

7.5 Million Tons

•

Figure C-9

	

Source Modern Plastics, January 1992

	

Figure C-10

	

Source : Modem Plastics, January 1992

4 "Packaging and Container Sales', Modern
Plastics, January 1992.
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Classification and Sales of Plastic Materials

E . United States Plastic Container
'Sales

•

	

In Figure G11, closures, coatings, and
films, which are considered plastic
packaging, have been removed from resin
sales figures . The remaining resin sales
include only the portion of resins sold for
container applications in 1991.

According to industry sales figures,
HDPE accounted for the largest portion of
plastic containers . The second largest is
PETE, followed by polystyrene .

Plastic Container Sales -1991
(By Resin)

3.7 Million Tons

•

Figure C-11 Source : Modem Plastics, January 1992
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Rigid Plastic Packaging Containers
Sold In California - 1991

(Thousand of Tons)

PETE lax

HDPE 19t'

	

5.1%

PVC 0
LDPE h 5%
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PS 15%
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357.5 Thousand Tons

Figure C-12

	

Source : Franklin Associates, October 1992

5

6
7

F. California Rigid Plastic
Packaging Container Sales

Total 1991 sales of RPPCs in California
is estimated at 375,500 tons.5 . 6 By weight,
this represents approximately 16 percent
of all plastics generated in California and
one percent of total MSW generated in
Califomia .7 By volume, RPPCs are
estimated to be three percent of all MSW
generated in California . In terms of all
plastic packaging and containers
generated, RPPCs accounted for
approximately 40 percent by weight . In
this subsection, a summary of RPPC sales
in California by resin and product type is
presented.

1 . Sales by Resin Type

Estimates of California rigid plastic
packaging containers sales are provided in
Exhibit C-1, at the end of this subsection.
A chart illustrating these sales by resin is
shown in Figure C-12 . HDPE was the most
common plastic used in RPPCs sold in
California, accounting for 53 percent, or
191,000 tons. Most HDPE was used in
bottles for storing milk, household cleaning
agents, and automotive products.

Polyethylene terephthalate was the
second most common resin found in RPPCs,
accounting for 18 percent of total RPPC sales.
Approximately 91 percent of PETE was used
in bottles; 51 percent in carbonated beverage
containers and 40 percent in custom bottles.
PETE carbonated beverage bottles alone
accounted for nine percent of all RPPCs sold
in 1991.

Having only 30 percent of the sales
volume of HDPE, polystyrene was the third
most common resin used in RPPCs . Over
63 percent of the polystyrene used for
RPPCs was for single-serving, disposable

Based on the working definition of RPPC
developed in Section II.
Refer to Appendix K for methodology.
Estimate from Franklin Associates based on
national MSW generated in 1990 . It is assumed
that RPPCs generated in California are sold in
California, so the terms are used interchangeably .

food containers such as those found in fast
food restaurants and vending machines.

Polypropylene accounted for six percent
and LDPE accounted for five percent of all
RPPCs sold in 1991 . Most polypropylene
containers consisted of yogurt tubs, non-
carbonated beverage bottles, and medical
and consumer packaging. LDPE was used
primarily for food bottles and containers.

Polyvinyl chloride is not commonly used
for RPPCs, accounting for just three percent
of RPPC sales in California . When used, it
was primarily to produce food and water
bottles.

2. Sales by Product Type

Sales of RPPCs in California by product
type are shown in Figure C-13, on the
following page. Approximately 65 percent
of all RPPCs sold in California in 1991 were
bottles . Tubs accounted for 12 percent of
RPPCs sold, and were used primarily to
package dairy and other food products.
Pails accounted for 10 percent and stored
primarily non-food items, such as paint and
ind~ tstriat chemicals. Cups, suet? as fast-food
beverage cups, accounted for seven percent .

•
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Rigid Plastic Packaging Containers
Sold In California -1991

(By Product)
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Bottles Sold in California - 1991
(By Resin and Product)
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Other
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Figure C-13

	

Source : See Appendix IC of Ut¢ report

	

Figure C-14

	

Source: Franklin Associates, October 1992

As Figure C-14 shows, 59 percent of all
bottles sold were HOPE. Bottles made from
PETE accounted for 25 percent, whereas the
third most commonly used resin, polyvinyl
chloride, accounted for only 5 percent.

Approximately 53 percent of all bottles .
sold in 1991 were used to package food and

drinks. Containers for household
cleaning agents and motor oil, which
generally are made of HDPE resin,
comprised 31 percent of all bottles sold.
Other products, such as cosmetics and
pharmaceuticals, accounted for the
remaining 16 percent of bottles.
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EXHIBIT C-1
PAGE 1 OF 2

Rigid Plastic Packaging Containers
Sold in California

PETE Resin

Blow molding

Bottles:
Soft-drink 32,000 9.0%
Custom 25,000 7.0%

Extrusion 6 .000 1 .6%

Total PETE 63,000 17.6%

HDPE Resin

Blow moldin g

Bottles : (a)
Milk and other beverages 47,500

	

13 .3%
Household chemicals 56,500

	

15 .8%
Motor oil 12,500

	

3 .5%
Pharmaceuticals,
cosmetics 13,500

	

3 .8%
Tight-head pails 5,000

	

1 .4%

Jniection molding

Consumer packaging:
Dairy tubs 9,000

	

2.5%
Ice-cream containers 5,500

	

1 .5%
Beverage-bottle bases 6,500

	

1 .8%
Other food containers 3,500

	

1 .0%
Paint cans 2,000

	

0.6%
Pails 29.500

	

8 .2%

Total HOPE 191,000

	

53 .4%

Polyvinyl Chloride Resin

Blow molding

Bottles 12.000

	

3 .4%

Total Polyvinyl Chloride 12,000

	

3 .4%

S
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EXHIBIT C-1
PAGE 2 OF 2

Rigid Plastic Packaging Containers
Sold in California (continued)

LDPE Resin

Blow molding

Injection molding

Total LOPE

cc.

5,000
	13,500

18,500

1 .4%

3.8%

5.2%

Polypropylene Resin

Blowmolding

Medical containers

Consumer packaging

Jniection molding

Packaging containers

Total Polypropylene

Polystyrene Resin

Molding (solid P 1

Rigid packaging

Extrusion (solid PSI

Oriented sheet containers
Dairy containers

Vending & portion cups

Fxtrusion (foam PSI

Sheet:
Egg canons
Hinged-containers
Cups

£xoandable bead (FPS1

Cups & containers

Total Polystyrene

	3,000

	

0.8%

	

5,000

	

1 .4%

13,000

21,000

5,000

	

2,000

	

0 .6%

	

8,500

	

2 .4%

	

15,500

	

4 .3%

	

3,500

	

1 .0%

	

6,000

	

1 .7%

	

2,500

	

0.7%

	 9,000

52,000

3 .6%

5.8%

1 .4%

	 2 .5%

14 .6%

Total Rigid Plastic Packaging Containers

	

357,500

	

100.0%
r

•

	

Source: Appendix K
(a) Values adjusted for one percent manufacturing scrap loss.
(b)Other resins (i .e., ABS, celiuosis, PC, and SAN) we not significant . therefore, are not reported .
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Appendix D

Plastic Packaging and Container Waste Management Practices
•

In 1990, California generated an
estimated 25.4 million tons of municipal
solid waste, of which two million tons were
plastic. The amount of plastic waste is
projected to accelerate . ) If 1990 assumptions
are proved valid, California has approximately
13 to 18 years of landfill disposal capacity
left.2 Faced with diminishing landfill capacity
and the public's concern regarding solid
waste, SB 235 addresses a growing
component-of-the-wastestream and, thus,
plays an important role in mitigating
California's waste management problem.

This appendix discusses the lifecycle of
rigid plastic packaging containers (RPPCs),
from their manufacture and filling, through
distribution, and finally to recycling or
disposal . Also discussed are industry efforts
regarding source reduction, reuse/refill,
recycling, and use of postconsumer content,
along with barriers to these efforts.

This appendix is organized as follows :

containers . This flow, illustrated in Exhibit
D-1, begins with the resin manufacturer who
produces and sells plastic resin, continues
through container production and placement
of a product with an RPPC, and ultimately to
reprocessing or disposal . 3 A discussion of
the entities involved with RPPCs is provided
in the following subsection.

B. Industry-Participants

Many diverse entities are involved in the
value-added process of an RPPC's lifecycle,
from manufacturing and sale, to diversion or
disposal . In this cycle, there is a distinction
between manufacturers and suppliers.

Manufacturers physically fabricate
products, such as resins, containers, or
products packaged within RPPCs. Suppliers,
including distributors and brokers, move
products to consumers . Many manufacturers
also function as suppliers .

•

A. Flow of Rigid Plastic Packaging
Containers 1 . Resin Manufacturers and

B. Industry Participants Distributors/Brokers

C. Industry Source Reduction Efforts

D. Industry Reuse/Refill Efforts

E. Industry Recycling Efforts

F. Industry Postconsumer Content Efforts.

A. Flow of Rigid Plastic Packaging
Containers

Determining which entities should be
responsible for SB 235 compliance and
certification requires understanding the
lifecycle flow of rigid plastic packaging

1 Refer to Appendix C for discussion of MSW and
growth trends by material type.

Z Rpacbing the Lima, An interim Report on Landfill
Capacity in California, California Integrated Waste
Management Board, April 29, 1992 .

In the United States there are at least 50
resin manufacturers, most of whom are located
in Gulf Coast states . Resin manufacturers
commonly fabricate several resin types;
however, some manufacturers specialize in a
family of resins, such as styrenes,
polyethylenes, or esters . Approximately 40 to
50 companies supply each of the most
commonly used thermoplastic resins. 4 Resins
then are distributed to container manufacturers.

Not shown in Exhibit D-1 are imports or exports,
which occur at multiple points in the production,
distribution, and consumption of RPPCs.

RPPCs are composed primarily of polyethylene
terephthalate (PETE), high density polyethylene
(HOPE) . polyvinyl chloride (V), tow density
polyethylene (LDPE), polypropylene (PP), and
polystyrene (PS) . Refer to Appendix C for further
discussion . •
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S
Flow of Rigid Plastic Packaging Containers J

1 . Resin Manufacturers/Distributors

produce virgin rosins

(50 manuf mints In U.S ..
250 dislrbutors in U .S.)

2 . Container Manufacturers/Distributors

produce containers

(100.200 manufacturers In U.S..
200.000 distributors In U .S.)

Product Manufacturers

place products with containers

(6.000 . mamaadurers In the United States)

11 . Reclaimed Resin Manufacturers

incorporate secondary mwsrials into the menu' inure
of resin (adivile similar to repocessors)

(24 manufacturers in U.S .)

.

	

Product Distributors/Brokers

move packaged products to refaiNtolasale level

(400 distributors In California)

10.

	

Reprocessors

prepare secondary materials for remanufadue
(activiiea include washing, grinding. and pelletizing)

(09 reprocossors in California)

'sea materiala b repmcesson; or conduct activities
such as ba/ig or washing prior to sale

Recycling Programs

recover containers from MSW

(429 curbside recycling. 49 drop-dl programs, 2 .179 recycling centers, 107 bar and
mtaurant collection programs . 18 material recovery facades in California)

separate products from containers
(end of a paWaga's Intended Ws)

12 .

	

Alternative End-Users

ra tin postcons toner resins in the
manuladure olproducts other than RPPCs

(1000's of end-users In U .S.)

A/ Exgludes any Imports or exports of RPPCs .

Disposal Alternatives

ycterate or dispose containers

(No trans! ormation.3 waste-fa-energy.
271 Landfills in Calif ornia)



Appendix D	 Plastic Packaging and Container Waste Management Practices

Sales practices of resin manufacturers
vary by resin type and manufacturer.
Resins are sold through either in-house
sales staff or a licensed distributor. In total,
an estimated 250 resin distributors are
located in the United States . Unlike resin
manufacturers, distributors are located
throughout the nation.

Resin manufacturers are able to
document the amount of postconsumer
material used in resins they produce.
However, subsequent to resin manufacturers'
sale, a container manufacturer may perform
some intermediate compounding (mixing
reclaimed with virgin resins) . Due to the
structure of existing distribution systems,
resin manufacturers would have difficulty in
documenting: (1) which resin batches sold
are used to produce RPPCs destined for sale
in California, or (2) any additional use of
recycled material in a new container.

2. Container Manufacturers and
Distributors/Brokers

An estimated 100 to 200 plastic container
manufacturers operate in the United States.
An additional 100 companies specializing in
container distribution and brokering also
operate. Because they generally serve
regional markets, container manufacturers
tend to be located near product
manufacturers . 5 Transportation costs of
shipping empty containers was cited as a
primary factor influencing plant location.

Rigid plastic packaging containers are
either stock or custom and are produced by
either container manufacturers or product
manufacturers . Container manufacturers
may produce generic stock RPPCs which
are available to multiple clients through in-
house sales staff or a licensed distributor.
Typically, a custom RPPC is privately
designed in a mold owned by a product
manufacturer and used exclusively with a

5 Though there are over 100 container
manufacturers, the U.S. market for rigid plastic
containers is dominated by a few suppliers. Based
on annual revenues, the top four companies
account for 32 percent of total sales, and the top
nine account for 50 percent . (Source : Kline &
Company, Inc., Fairfield, Virginia).

product manufacturer's own products.
However, the product manufacturer may
allow others to use its custom mold.

The choice of producing a container in-
house or purchasing it from an outside party
tends to be a function of industry type and
company size. Many dairies and creameries
tend to blow-mold their own plastic milk jugs.
Similarly, large consumer product
manufacturers realize economies of scale by
producing their own RPPCs. For companies
whose primary business is producing
containers, custom RPPCs often tend to
dominate their business . Large container
manufacturers tend to purchase plastic directly
from resin manufacturers, whereas smaller
container manufacturers are relatively more apt
to use the services of a distributor or broker.

Container manufacturers are able to
document the average weight, as well as
changes in weight over time, of a particular
type of RPPC. Custom container specifications
are developed and agreed upon by both the
product and container manufacturer, whereas
stock container specifications are provided by
the container manufacturer and consented to
by the product manufacturer.

Container manufacturers can document
postconsumer content if they actually mix
the virgin and postconsumer resins.
Commonly, these records are maintained for
the aggregate of all containers manufactured
during the month, and not for specific
RPPCs, as would be required by SB 235.
Container manufacturers are attempting to
remedy this reporting problem . An industry
organization, the Plastic Bottle Institute, is
working to develop voluntary guidelines to
standardize operating procedures for
documenting postconsumer material used in
the manufacturing process.

Also, when RPPCs are supplied to
product manufacturers, container
manufacturers have no means of determining
which RPPCs are sold or offered for sale in
California . Therefore, container
manufacturers are able to document only the
sale of RPPCs to product manufacturers,
postconsumer content, and the container
specifications for determining source
reduction.

•
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3. Product Manufacturers

The product manufacturer, as defined
in Section IV of this report, is the entity
whose name appears on the RPPC. In
general, these entities establish RPPC
specifications and place their product, or
cause their product to be placed, with the
RPPC. Product manufacturers include
retailers, distributors, and importers.

Thousands of product manufacturers
offer products in RPPCs for sale in
California . They are located throughout
the United States. In the U.S ., there are
approximately 6,000 private label
manufacturers, many of which sell
products in RPPCs . 6 . 7 In addition, there
are over 100,000 entities in California
engaged in point-of-sale packaging, 70,000
of which are restaurants and 30,000 of
which are grocery and convenience stores.

A product manufacturer may use either
stock or custom RPPCs . Stock RPPCs are
not specifically made for a single product
manufacturer, rather they are produced
and sold to many product manufacturers
and retailers. Product manufacturers using
stock containers often purchase RPPCs
from distributors, especially retail food
service establishments . With respect to
stock containers, the product manufacturer
provides the supplier with specifications
such as RPPC resin type and size.

A product manufacturer using custom
RPPCs establishes the container's
specifications in conjunction with the
container manufacturer. The container
manufacturer then uses a special mold to
produce these custom containers. A
number of product manufacturers, such as
dairies, creameries, and large consumer
product firms, produce their own RPPCs.

6 Private labels are products packaged and labeled
under a name other than the manufacturer's
registered trademark. For example, a
supermarket may purchase products from a
manufacturer and place their own name on the
product. For the purposes of SB 235, a private
label manufacturer is a product manufacturer
gray if its name appears on the product label.

7 Thomas Food Industry Register, 1992.

Rigid plastic packaging containers are
more easily traced back from the retailer to
the resin manufacturer rather than forward
from the resin manufacturer to the product
manufacturer. For product liability purposes,
the product manufacturer, production
facility, and production run are generally
printed on the RPPC's label . The degree of
detail on the RPPC label is a function of
regulations addressing consumer health and
safety . Products such as food and drugs are
labeled in a highly specific manner.

Product manufacturers generally desire
the responsibility for certifying that their
RPPCs comply with SB 235 . This sentiment
was expressed to CIWMB staff at Technical
Advisory Committee meetings held in the
Fall of 1992. Labeling laws require product
manufacturers to print their name on
consumer products; furthermore, product
manufacturers are reluctant to supply
proprietary information to a third party in
order to certify SB 235 compliance .8 Senate
Bill 235 (PRC Section 42323) does recognize
that much of the certification information
may be proprietary and, as such, the public
should have limited access.

4. Product Distributors/Brokers

There are over 400 distributors and brokers
of consumer products in California . Because
products are shipped to both retailers and
distributors, product manufacturers generally
are unable to determine exactly which
containers are destined for sale in California.
Distributors are able to document products
they sell to retailers in the State . For products
manufactured outside California, a distributor
is 'often the entity responsible for bringing the
product into California.

5. Retailers/Wholesalers

Retailers and wholesalers sell products
in RPPCs to consumers . Retailers often
place products with RPPCS at the point-of-
sale. For example, many supermarkets
provide salad bars, juice concessions, and

8

	

Refer to Section IV for discussion on certification
requirements.
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9

10

11

bakeries which use RPPCs. Retailers and
wholesalers, including restaurants, operate
at over 100,000 locations in California.

Most supermarket chains and fast-food
franchises establish purchasing policies on a
regional or national basis ; thus, individual
retail outlets often lack control over RPPC
choice. Because there is no dear standard
regarding RPPC purchasing decisions,
retailers and wholesalers need flexibility in
documenting compliance with SB 235.

6. Consumers

Because each resident is potentially a
consumer; approximately 30 million
consumers exist in California . Consumers
separate products from RPPCs through
product use. While consumers do not
directly have a role in the administration
and enforcement of SB 235, their support
and participation is an integral part of the
Act's success.

7. Disposal Alternatives

If a consumer disposes an RPPC, the
RPPC may take one of several paths before
being disposed in a landfill . After collection,
municipal solid waste (MSW) may be taken
to a material recovery facility (MRF), a
technology discussed in the next subsection,
to a transformation facility, or to a landfill.

Transformation (i .e., incineration) includes
mass burn, refuse-derived fuel (RDF), and
waste-to-energy . These alternatives vary in
degree of fuel enrichment and ability to
harness the embodied energy in MSW. In
California, there are no mass burn or RDF
facilities, but three waste-to-energy facilities
do operate. After transformation, the residue
(fly and bottom ash) still requires land
disposal.

If no from-end sorting of MSW occurs,
then mass burn incineration is the term used
to describe this transformation process.
Refuse-derived fuel is produced from MSW
subsequent to removal of non-burnable
items. The term waste-to-energy describes
incinerators which take advantage of the
energy created by burning and use this

energy to create electric power . The
electrical power then is fed into cogenerators
or a local power grid . Plastics have a high
energy value and burn easily: Advocates of
burn technologies often site plastics as
essential to guarantee a proper burn.

Approximately 81 percent of solid waste
generated in California was disposed in
landfills .9 There are approximately 271
active landfills in California that accept MSW.

8. Recycling Programs

Several technologies exist for diverting
recyclables from mixed waste. Recyclers
collect postconsumer plastics from consumers
and sell the plastic scrap to processors or
secondary material brokers . Recyclers (and
some garbage haulers) operate curbside
recycling programs, dropoff centers, recycling
centers, multi-material buyback centers, or
bar and restaurant collection programs . Some
programs recover plastic containers from
commingled recydables or mixed waste at
MRFs. In California, there are 429 curbside
recycling programs, 49 dropoff centers, 2,179
recycling buy-back centers, 107 bar/restaurant
collection programs, and 18 material recovery
facilities.

Because plastics have a low weight-to-
volume ratio and a relatively low scrap
value, many localities are reluctant to invest
the capital necessary to provide source
separated or commingled curbside collection
of plastics . Although over half of California
single-family residents have curbside
collection of plastic containers10 , this service
provides a fraction of the recycling
infrastructure for beverage container and
RPPC collection. Less than 20 percent of AB
2020 plastic beverage containers recycled in
California are collected through curbside
programs; yet, the overall recycling rate for
PEth beverage containers is 64 percent . 1 1

Approximately 17 percent of solid waste was
diverted. Approximately two percent was
incinerated (Ash Quantification and
Characterization Study, R.W. Beck, March 1992).
Refer to Section If for curbside collection
coverage.

Department of Conservation, June 1992 .

•

•
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certified recycling programs, dropoff sites
and buy-back centers .12

Localities without curbside programs or
that wish to augment recycling opportunities
for multi-family residential and commercial
sectors, often opt for drop-off programs.
Drop-off programs also can be operated as
commercial or non-profit ventures . They
generally do not disburse payments, even
for AB 2020 plastic containers, and are less
convenient for residents than traditional
curbside recycling programs . As a result,
drop-off centers collect lower volumes of
material than curbside programs.

There are 2,179 buy-back centers
certified by the State to accept beverage
containers and pay a California redemption
value (CRY) to consumers. An operator of a
certified center is reimbursed the CRV by the
State . These buy-back centers are certified
differently from dropoff locations and are not
limited to accepting just AB 2020 containers.

The State has certified 107 programs
which collect CRV beverage containers from

•

	

bars and restaurants. Nearly all of the
material collected is glass containers.

A growing number of localities use
MRFs. At these facilities, mixed waste or
commingled recyclables are processed and
recyclable materials are recovered.
Localities may finance and operate their
own facility or contract with a commercial
venture . By collecting recyclables with
refuse, the weight-to-volume problem of
plastic scrap is minimized because typical
refuse collection vehicles have compactors.
This mitigates the cost impact of
transporting plastic scrap by reducing the
marginal cost of diverting plastic waste.

After segregating recyclables, recyclers
generally conduct few additional value
added activities ; however, they may perform
some compacting and baling . Compacting
and baling costs are recouped through the
resulting increased volume of product per
shipment. Recyclers sell material to
reprocessors, processors, or brokers.

12 Source: California Department of Conservation,
Division of Recycling.

These diversion activities are important
to SB 235's recycling rate provisions . A
recently adopted bill, AB 2494, requires all
recyclers to report periodically the amount
of diverted materials to counties ; counties
then report diversion estimates to the
CIWMB.13 Recyclers must report tonnage
diverted through sale to an end user or
exporter, or amount disposed.

9. Processors and Brokers

Processors and brokers obtain
secondary materials from recyclers . Brokers
generally conduct minimal processing ; their
purpose is to aggregate recyclables in
sufficient amounts to access markets.
Processors conduct activities such as
sorting, baling, shredding, and granulating.
There are approximately 672 processors in
the United States . 14 Of these, 67 are
located in California . Processors and
brokers also are required by AB 2494 to
report diverted tonnage at the point-of-sale
to an end user or exporter, or amount
disposed.

10. Reprocessors

Reprocessors, the final destination for
secondary materials, reclaim postconsumer
materials for use as a virgin material
substitute in the manufacturing process.
Reprocessors may wash, granulate, pelletize,
or actually produce a recycled product.
There are approximately 38 plastic
reprocessors and brokers in California.

For SB 235 purposes, reprocessors are
capable of documenting sales of secondary
materials to resin manufacturers . Because
reprocessors are now required by AB 2494
to document tonnage diverted through sale
to an end user or exporter, this information
may greatly assist the Board in determining
annual RPPC recycling rates.

Regulations are being drafted by the CIWMI3 which
will establish reporting format and frequency.
'Plastics Recycling Update°, Resource Recycling
Magazine, August 1992.

13

14
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11. Reclaimed Resin
Manufacturers

Approximately 24 companies nationwide
supply reclaimed resins . Various
technologies exist that allow postconsumer
scrap to be used in fabricating new products.
Selection of the appropriate recycling
technology is a function of a product's end-
use . Products intolerable of contamination
risks from reclaimed resins opt for the
repolymerization process (tertiary recycling).
Products not requiring such stringent
standards may take advantage of less
expensive processes involving physical
reprocessing (secondary recycling).

Tertiary recycling results in a
reclaimed resin that is functionally
comparable to virgin resin. The plastic
polymers are chemically broken into their
constituent monomers and then
repolymerized . All additives and potential
contaminants are eliminated from the
compounds during this process. Currently,
only PETE resin can be reclaimed using a
tertiary process . Secondary recycling
involves the use of dean, repelletized
postconsumer scrap material which are
blended with virgin resin, melted and
formed into new products.

Manufacturers of reclaimed resin often
sell postconsumer resins to a container
manufacturer, or other end user, who blends
the reclaimed with virgin resin . A reclaimed
resin manufacturer is capable of certifying
postconsumer content of its pellets, but not
the postconsumer content of the containers
produced by their customers .

12. Alternative End Users

Secondary markets for postconsumer plastic
scrap are diverse. Reprocessed plastics may be
utilized in container and non-container
applications . Alternative end users are involved
in non-container uses. The required degree of
sorting by resin type is the key factor in
determining end use. Plastic scrap sorted by
resin and color has the highest value, but the
associated costs of sorting also are high . Hand
sorting is a labor intensive process, and the
capital investment needed for automatic sorting
machinery is substantial.

Reprocessing postconsumer plastic material
is a relatively new technology. Alternative_
markets include applications such as fiberfill
for sleeping bags and ski jackets, carpet fibers,
and plastic lumber. Plastic lumber is an
example of a market that tolerates mixed
plastics . Piers, marine pilings, picnic benches,
sign posts, and pallets are products made of
plastic lumber . With respect to SB 235
administration and enforcement, alternative
market end users are not subject to regulation.

Manufacturing improvements have
increased the quality of reclaimed resins,
resulting in a wider variety and higher value of
end uses for these resins . These improvements
have allowed container manufacturers to use
more postconsumer resin in the manufacture
of plastic packaging and containers.

Future markets for reclaimed resins are
difficult to predict. They are a function of the
relative price of virgin resin, disposal costs,
collection and sorting technologies, recycling
technologies, consumer demand for recycled
content, and government regulations .

•
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C. Industry Source Reduction Efforts

• Since plastic was first manufactured
over 50 years ago, plastic packaging sales
have increased dramatically . Plastic has
assumed a large portion of the packaging
market previously held by traditional,
heavier packaging materials such as glass
and metal . Below is a summary of specific
techniques, industry efforts, and barriers to
source reduction.

Plastic packaging has been the subject
of criticism from consumers and
environmental advocates who perceive that
plastic packaging is filling up landfills and
significantly contributing to litter . Bans on
the sale or disposal of certain highly visible
plastics were enacted in several
communities across the nation, including
Suffolk County, New York, Minneapolis,
Minnesota, and Berkeley, California.

In response to these reactions, the
plastics industry formed several groups to
improve plastic's image, educate
consumers, develop model legislation, and
promote recycling infrastructures . The
plastics industry also has been active in
legislative efforts to ensure that achievable
goals .are recognized in proposed new
legislation . Given the overall objective of
responsible packaging, source reduction is
the primary goal of many of these efforts.

Many businesses already have reduced
their packaging because of basic
economics. It costs less for material and
transportation if less material is used.
Advances in product design (e .g .,
concentrates) have significantly reduced
packaging size and weight without
compromising product or package integrity.

Source reduction techniques usually
involve trade-offs in packaging design.
Compromises can include manufacturing
ease, consumer convenience, and
recyclability . Techniques used by industries
to minimize packaging waste include the
following:

q Package elimination

D Reduction in weigh[ and/or volume

•

	

(lightweighting)

q Material substitution

q Changes in product or package design
(product concentration or bulk
packaging)

q Reusable or refillable packages (reuse
and refilling are discussed in
subsection E of this appendix).

1 . Industry Source Reduction Examples

Several corporations have instituted
successful source reduction efforts . Examples
indude Sears Roebuck and Company, E .I . du
Pont de Nemours & Company, Clorox
Company, AT&T, McDonalds Corporation,
Proctor & Gamble Company, and General
Motors Corporation . Although source
reduction efforts are not limited to plastic
packaging, a plastic specific example of each
source reduction technique is provided.

Sears Roebuck and Company initiated a
company-wide source reduction program
with an established goal of reducing package
volume or weight by 10 percent by the end
of 1992. Their strategy is based on altering
procurement practices. The company
requested its suppliers to provide their
products in less wasteful packaging.
Approximately 2,300 suppliers responded,
resulting in plans to reduce the volume of
packaging by 25 percent by the end of 1994.
In one example, Sears totally eliminated blister
packaging for their Craftsman Tools products.

Sears estimates the program will reduce
total packaging by approximately 1 .5 tons
by the end of 1994 . Also, this program is
estimated to save Sears five million dollars
annually beginning in 1992 .

	

_

DuPont Canada sharply reduced wall
thickness in its margarine tubs . The typical
eight-ounce margarine tub had 22 mil
(thousandths of an inch) walls in 1985 ; wall
thickness was reduced to 18 mils by 1990.

In the early 1970's, many I-IDPE
gallon milk jugs weighed 95 grams. By'
1990, the same RPPC weighed an average of
60 grams . Likewise, Clorox bleach plastic
bottles weighed 135 grams in the early
1960's and were just 98 grams in 1992 .

.̀r
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Another source reduction technique is
material substitution. According to industry
sources, the decision to change packaging
material or resin type requires careful
analysis and consideration of differences in
costs, performance, energy consumption,
and environmental and waste management
impacts.

McDonalds Corporation came under
public scrutiny for its packaging practices.
In response, McDonalds initiated a
comprehensive source reduction program.
One major achievement has been the
switch from polystyrene foam clamshells to
paper wrapping for products, resulting in a
70 to 90 percent reduction in packaging
volume. McDonalds also is testing the use
of reusable bulk shipping and storage
containers, reusable coffee filters, pump
style condiment dispensers, and reusable
coffee cups and lids.

Packaging source reduction also can be
accomplished by concentrating or
reformulating products to require less
packaging per use of product or by selling a
"regular strength" product in larger, bulk
sizes. A 25-pound box of Tide detergent
uses one-fifth the amount of packaging per
pound of product as does the most popular
42-ounce size . 1 5 The popularity of Price
Club, Pace, CostCo, and other membership-
oriented retail and wholesale warehouses
attest to the fact that consumers find large
package sizes more economical, but still
convenient. Products ranging from diapers
to cereals to frozen foods are sold in bulk
packaging . Industry efforts regarding reuse
and refill systems are discussed in
subsection E.

2. Voluntary Packaging Guidelines

The Council of Northeastern Governors
(CONEG) and the Institute of Packaging
Professionals (IoPP) have organized efforts
to respond to the need for responsible
packaging . In 1988, CONEG, a voluntary
organization of nine northeastern states,
convened a source reduction task force

15 Mr. Tom Rattray, Associate Director of Corporate
Packaging, Proctor & Gamble Co .

comprised of representatives from
businesses, government, and environmental
groups . The task force focused on reducing
packaging and established "Preferred
Packaging Guidelines" as the principle
component of their final report, Preferred
Packaging Manual (1991).

CONEG requests industry to adopt
packaging guidelines in the following
order: (1) no or minimal packaging, (2)
reusable and returnable packaging, and
(3) recycled content packaging . This plan
is consistent with the preferred packaging
guidelines already being implemented on a
voluntary basis by packagers across the
nation . l6

Several other entities have outlined
source reduction goals specific to their
members and affiliates. An environmental
task group was formed by Hewlett Packard,
Apple Computer, and Sun Microsystems to
develop common guidelines in addressing
environmental issues . When the group
became affiliated with IoPP, the task group
grew to nearly 100 member companies,
representing industry, government, and
packaging material manufacturers.

The IoPP covered a combination of
source reduction goals in their publication
Handbook for Environmental Packaging for
the Electronics Industry. The IoPP expressed
the importance of industry assuming full
responsibility for satisfying the fundamental
requirements of packaging, in addition to the
new function of being environmentally
responsible . The source reduction objectives
include the following:

q ; Reduce the amount of packaging
entering the waste stream

q Reduce the amount of packaging
material used without compromising
quality or performance

q Reduce the amount of packaging
material associated with unitized loads ,
(i.e. packaging used per unit or use of
product)

i6 Refer to Appendix G for additional information on
CONEG .

•
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O Reduce the amount of waste material
and by-products of the packaging
manufacturing processes

O Recycle waste material and by-products
from the package manufacturing
processes.

The efforts of CONEG and IoPP are
examples of the plastic industry's on-going
efforts to reduce plastic's contribution to
municipal solid waste. As industry research
and development efforts progress and
technology evolves regarding packaging
materials and product design, additional
source reduction will occur.

3. Barriers to Source Reduction
Source reduction addresses consumer,

government, and environmental concerns
and also has positive economic impacts on a
product manufacturer's bottom line.
However, as product manufacturers continue
to source reduce their RPPCs, this reduction
eventually reaches a point where the
container's integrity is compromised.

•

•
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The art of packaging is highly specialized.
An RPPC may need to preserve a product's
chemical properties (e .g., carbonation, color,
taste, or aroma) ; thus, requiring a minimum
wall thickness and specific resin type.

A container also must be sufficiently
durable to withstand the rigors of distribution.
An excessively source reduced container
(e.g., walls are too thin) may break, leak, or
otherwise be incapable of fulfilling its
packaging function. These technological
barriers to source reduction may be resolved
over time as new container manufacturing
technology is developed or distribution
procedures are modified.

Existing laws and regulations also limit
source reduction. For example, the Federal
Insecticide, Rodenticide, and Fungicide Act
(FIFRA) mandates regulated substances to be
packaged in containers with specific wall
thickness. Although FIFRA-regulated
products are exempt from SB 235, this
example shows how product manufacturers
may be legally restricted from further source
reducing their containers .

14S
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D. Industry Reuse And Refill Efforts

There are few examples of RPPC reuse
(customer refills the container) or refilling
(manufacturer refills the container).
Representatives from major product
manufacturers and plastic container
manufacturers were interviewed to identify
such examples . The information presented
below is a summary of their views, of
current reuse and refilling efforts, and
constraints to increased reuse and refilling.
Also discussed are efforts to promote public
support for reuse and refilling concepts.

1 . Reusable Container Efforts

A reusable container generally involves
two different containers : a relatively
permanent "parent" container that is used as
a dispenser by the consumer, and refill
packages of the product subsequently
purchased to replenish . the parent container.
Reductions in solid waste generation are
achieved when refills use less material per
unit of product delivery than the original
parent container.

This reduction can be achieved by
concentrating the product and/or its refill,
minimizing the packaging of the refill, or
increasing the size of the refill . The
greatest savings come from combining all
three approaches, but this often presents
cumbersome handling problems for the
consumer. The more practical options
indude a concentrated product in minimal
packaging or a normal strength product in
a larger size container.

The most common reuse system of
plastic containers in the U.S. is with liquid
cleaning products . Proctor & Gamble (P&G)
has approximately 12 different cleaning
liquids or powders available in reuse
systems. For example, over the last few
years P&G has been experimenting with
various ways to sell Downy fabric softener in
reduced packaging . They first sold the
product in its traditional HDPE plastic parent
container with a triple strength concentrate
refill container made of paperboard, similar
to a milk carton The consenter work]. peer
the contents of the refill into the parent
container and then add water.

Proctor & Gamble now has switched
to Ultra Downy, which is a triple-strength
product in the parent container, resulting
in a container which is now one-third the
size for an equivalent amount of product
use . The refill is the same paperboard
carton with a triple-strength product
intended for direct transfer into the parent
container with no dilution.

The parent container reduces waste
whether or not the consumer uses the
refills, and the program provides about
65 percent waste reduction . Alternatives
with greater efficiencies now are available,
such as the "Enviropak" plastic pouches
sold-inCanada-for-liquid-Tide-detergent,
Mr. Clean household cleaner, and Ivory
dishwashing liquid. These containers use
70 percent less packaging material than
their corresponding parent bottles, and
when used with a concentrated product,
such as Downy fabric softener, they
achieve 85 percent reduction in packaging
waste.

In all of these examples, the refill
package is intended to be opened only
once by the consumer who then empties
the entire contents into the parent
container. This removes the need for any
resealable closure mechanism on the refill
package and allows for reduced material
use.

The other common reuse system
consists of relatively small parent
containers, usually with a pump or spray
mechanism included, and large refill
containers that can replenish the parent
several times . These refills usually are
standard plastic bottles with screw caps
that can be securely resealed to store the
product between uses . The large refill
container provides a net reduction of
packaging waste by delivering more units
of product use per unit of packaging. The
extent of reduction depends on the relative
sizes of the parent and refill containers, but
it generally is not as great as with
minimally packaged refills . The consumer
receives the benefit of not having to pay
for a new ptrmp-orspray mechanism each
time the parent container is emptied .

•
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2. Refillable Container Efforts

Several examples of refillable plastic
containers were identified in the United
States. A number of spring water bottling
companies, such as Culligan, Alhambra, and
Sierra, offer large-sized (e .g., three, five, and
six gallon) refillable plastic water bottles.
These water bottling companies pick up the
empty containers from consumers for refilling.

Another example is the use of
polycarbonate plastic milk bottles . General
Electric is the maker of Lexan brand of
polycarbonate, and Johnson Controls is the
manufacturer of the bottle-making equipment.
Refillable containers are in limited use in
school breakfast and lunch programs where
eight-ounce refillables have replaced
paperboard cartons or film plastic pouches.
Over 50 schools in New York, Connecticut,
Pennsylvania, and Illinois have joined the
program since the first pilot started in
June 1991.

General Electric is identifying schools in
California interested in switching to the
refillable bottles. General Electric claims that

•

	

the total system of delivery, washing, and
refilling conserves energy and material
resources, and costs no more than
disposable paper cartons . Additionally,
refilling reduces solid waste from a typical
school by 25 percent . The Lexan bottles
have been approved by the U .S . Food and
Drug Administration (FDA), and can be used
100 times before being recycled into various
non-food uses. Half-gallon and one-gallon
bottles also are refilled by some of the
dairies involved in the school programs.

A third refillable container is sold by
the Schroeder Milk Company of St . Paul,
Minnesota . The company uses one-gallon
HDPE milk jugs that can be refilled 50 times.
Once returned to the milk supplier, the
container is sterilized, tested for
contamination, and refilled by methods
approved by the FDA.

The only other plastic refillable container
identified is a 1 .5-liter PETE soda bottle used
in Europe by Coca-Cola . This container
replaced a one-liter glass refillable bottle in a
system where consumers already were in the

•

	

habit of returning bottles for refills . A Coca-

Cola representative points out that favorable
economics and environmental benefits are
achieved for refillables only when they are
integrated into the distribution system and
when the containers are used for many round-
trips . The containers are not approved by the
FDA, and Coca-Cola does not anticipate
introducing them into commerce in the United
States due to anticipated low return rates from
U.S. consumers.

Industry representatives find refillables
applicable only to a limited number of
beverage uses . The ideal situation is in
institutional settings where there is direct
control over a container's return to the product
manufacturer. They stressed that there needs
to be major changes in consumer habits and
food distribution systems before wide use of
refillables is successful in the United States.

3. Barriers to Reuse and Refill

There are a number of constraints that
have limited the reuse of containers to those
primarily storing household cleaners . It must
be technically possible to concentrate the
product to realize the greatest benefits,
and/or it must be possible to utilize minimal
packaging for the refill without sacrificing
shelf life, product safety, or consumer
acceptance.

Many food items cannot be
concentrated (peanut butter or pickles)
and others need the standard container to
maintain shelf life (carbonated beverages).
Non-carbonated beverages can be
concentrated, but many are sold in single-
serving containers for consumption directly
from the bottle where reconstituting with
water would be impractical . For larger size
containers, reuse systems would be possible
if consumer resistance were overcome and
taste of the product could be maintained.

The probable misuse of a concentrated
product is an important liability concern for
manufacturers . It must be assumed that
someone will not follow directions for
diluting and use the product in concentrated
form. For many cleaning products this is an
acceptabie risk, resetting irr cleaner or softer
clothes. For others, however, such as bleach
or oven cleaner, the concentrate may be too
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caustic for safe use in the home. Products
for internal consumption such as mouthwash
or medicines may not become hazardous
when concentrated, but for safety and
liability reasons, it is inappropriate to risk
their misuse.

For decades, packaging designers have
been striving to create attractive, convenient
containers, and advertisers have been using
these packages to help sell their products.
As a result, consumers have grown to expect
these qualities in a package and may resist
change.

For example, when P&G was developing
the reuse package for their fabric softener,

- they-first-test-marketed-the-product-in-a	

flexible plastic pouch that significantly
reduced packaging waste . They found that
consumers did not like that package,
regardless of source reduction benefits, and
did not switch to the reuse system in large
numbers until the product was sold in the
more familiar paperboard carton.

After switching from a flexible pouch to a
paperboard refill, P&G now finds that about
50 percent of its consumers will buy the refills
that cost 10 to 20 percent less . Clearly, there
is a degree of consumer resistance to certain
packaging innovations . In contrast, for many
years Canadian consumers have accepted
various cleaning products in pouch refills.
Canadians _ also_ purchase a majority_of their -
milk in pouch containers .

•
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E. Industry Recycling Efforts
The discussion below provides a brief

overview of California's current plastic
recycling efforts. A review of the different
components of the State's plastic recycling
infrastructure is presented . This
subsection concludes with a brief
discussion of major barriers the recycling
industry must overcome before a viable
plastic recycling infrastructure can be
established.

1. Plastic Recycling Infrastructure
Three key components form an

integral plastic recycling infrastructure:
(1) collection, (2) sorting, processing,
repelletizing, and (3) end-use markets.

a Collection
Plastics are collected from consumers

through AB 2020 recycling centers, drop-
off centers, buyback centers, curbside
recycling programs, and material
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recovery facilities . Many of these
programs collect PETE carbonated
beverage and HDPE milk containers.
These RPPCs are easily identified for
removal from the waste stream and are
of a uniform resin type . They also have
a relatively high scrap value.

Due to heightened public awareness
and new solid waste management
legislation, growth of collection programs
has accelerated in the last few years . As
of September 1992, California had
implemented 429 curbside recycling
programs. This is an increase of 185
percent from the 145 curbside programs
in 1989. Of these, 392 programs collect
PETE; 297 of these programs also collect
HDPE . 17 The number of buyback
centers has increased from 500 in 1986 to
approximately 2,200 in 1992

Prior to passage of AB 2020 in 1986,
virtually no plastic was recycled in

17 Materials Collected by Curbside Programs,
California Department of Conservation, Division
of Recycling, September 24, 1992 .

California . Since AB 2020 became law,
the recycling rate for PETE carbonated
beverage containers in California has
increased dramatically as shown in
Table D-1, below.18

Table D-1
PETE Beverage Container

Recycling Rates

Sold

	

Recycled Recycling
Year (million) (million)

	

Rate

1989 556 .7 37 .9 7%

1990 558 .9 171 .8 31%

1991 . 530.6 299 .8 57%

1992 19 535.3 340 .4 64%

According to the Department of
Conservation, just 13 percent of diverted
PETE containers are collected by
curbside programs . Eight out of ten
PETE beverage containers are collected
through recycling centers, which include
recyclers operating prior to 1986,
supermarket sites established by AB
2020, and any material recovery facility
certified as a recycling center. (Co
receive the California refund value for
containers, an operator must be certified
by the Department of Conservation .)

No information exists regarding the
amount of plastic collected by mixed-
material programs, such as MRFs. To
obtain such information, the CIWMB
should conduct an annual survey of MRFs
to determine the number of facilities
diverting plastic and the type and quantity
of plastic materials recovered by these
programs.

18 Biannual Report of Recycling Rates, California
Department of Conservation, Division of
Recycling, July 1, 1991 - December 31, 1991.

19 The 1992 calendar year figure uses the twelve
months ending June 1992 figure.`i
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b. Sorting, Processing, and
Repelletizing

To increase the market value of
postconsumer recyclables, collected
materials are sorted by resin type, then
cleaned and processed into flakes or
pellets by plastic reprocessors . To'
facilitate sorting and assist reprocessors in
maximizing recovery value, the Society of
the Plastics Industry developed a uniform
coding system which identifies plastic
bottles and containers by major resin
type. As now required in California by
AB 3299, a special mark is placed on the
bottom of rigid plastic containers
eight ounces to five gallons in size.20

Issues such as transportation,
separation, contamination, labor, and
capital costs have limited the
implementation of California's and the
nation's processing capacity for recycled
resins. However, due to California's
loser proximity to far east markets,
California ports are the origin of
substantial exports of plastic scrap. For
example, approximately half of the PETE
beverage containers collected in California
during the third quarter of 1991 were
exported overseas . 21

Plastics often are collected
commingled ; this presents a problem for
reprocessors because different resins have
different physical properties and are not
always compatible . Sorting by resin and
color are important value-added steps.
Unfortunately, in the United States the
costs of sorting often exceed the benefits.
Frequently, plastic is exported to Asia
where it is more economical to hand sort
and reprocess the material due to low
labor costs and minimal environmental
regulations. Over 122 million pounds of
plastic scrap (both postconsumer and
industrial) collected in the U .S . were
exported from California between August
1991 and July 199222

Processing capacity for postconsumer
plastic in California has increased in the
last few years . Three new high density
polyethylene processing facilities and
one new polystyrene processing facility
have begun operating in California . 23
Information on California's total
remanufacturing capacity is not currently
available.

Dow Chemical announced that it
had reached an agreement with CR&R
(Stanton, CA) to buy the output from
the firm's 40 million pounds per year
postconsumer HDPE reprocessing
facility . 24 The facility is due to open in
1993. Dow will use the processed flake
in a line of resins containing
postconsumer material blended with
virgin materials in ratios of 10 percent
to 100 percent . According to Dow, the
likely end uses are grocery sacks,
merchant bags, trash can liners, sanitary
overwraps, household chemical bottles,
and office desk equipment.

c. End Use Markets

Processed recycled flakes or pellets
are used by manufacturers to make new
products. Companies in California
incorporating postconsumer resins in their
production include Rehrig Manufacturing
Company, which uses HDPE recycled
resins to manufacture plastic curbside
collection bins and California Recycling
Company, which uses mixed plastic to
manufacture plastic lumber . 25

2. Barriers to Recycling

There are many end uses for products
made with postconsumer resins, though
relatively few California companies are
making products from postconsumer plastic.
Problems such as color consistency or

•

23 Recycling and Economic Development in
California, Department of Conservation, presented

20 Refer to Appendix M . at Local Government Commission, May 1992.
21 Plaits: A'mf ittan emerrrAfternativer, CIWMB, 24 Modem Plastics, jury 1992.

May 1992 . 25 Market Status Report - Plastics (Draft), CIWMB,
22 Source: World Port L.A . September 14, 1992 .
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contamination levels from mixed resins result
in most plastics being recycled into products
of lower quality than the original product.

Although progress is being made, the
plastic recycling industry still faces many
obstacles . Plastics recycling is hampered by
a lack of an adequate recycling infrastructure.
Such an infrastructure is substantially more
complex than that required for glass and
aluminum due to wider variation in material
characteristics (e .g., color and resin type).
A long-term switch to postconsumer resin
depends on a consistent and competitively-
priced supply of uncontaminated feedstock.
To achieve this goal, the following barriers
must be overcome: 26, 27, 26

q Poor Economics - Price of postconsumer
resin is a function of quality and quantity
and often exceeds virgin resin (e .g .,
during 1991, recycled HDPE prices were
30 percent higher than virgin HDPE)

q Physical Characteristics - Plastic's
light-weight and relative strength make
it more expensive to collect and more
expensive to bale and ship to end use
markets

q Incompatible Resins - Many resins
are incompatible with each other.
Complete separation can be difficult
and expensive

q Contamination Concerns - The
potential migration of chemical and
microbial contaminants and other

impurities into products packaged in
recycled content containers is a liability
concern

q Unwanted Colors and Odors -
Inconsistent colors and offensive odors
may result from using recycled resins
not adequately reprocessed. Color
control is perhaps the biggest challenge,
requiring sufficient up-front sorting and
development of the right mix of resin
and colorant to meet customer standards.
Many of the odor problems have been
controlled with increased experience in
handling postconsumer resin

q Equipment Purchase and Labor
Costs - The combination of expensive
technology and the high cost of manual
separation limit the ability of recyclers
to economically collect, separate, and
reprocess plastic scrap

q Market Fluctuations - Seasonal
fluctuations can prevent stable feedstock.
Fluctuations in prices for virgin resins;
volatile foreign markets, and uneven
resin quality due to lack of widely
accepted standards also contribute to
market fluctuations

q Unwilling Lenders - Financing is
difficult to obtain because plastic
recycling technologies are not widely
proven on a commercial scale, and
because numerous barriers exist,
including those identified above.

26 'Recycling HDPE Bottles : Goodwill is not
Enough', Modern Plastics, July 1992.

27 'Plastics Recycling : Caught in a Bottleneck',
Waste Age, August 1992.

• 28 Plastics: Waste Management Alternatives,
CIWMB, May 1992.

Page D-16 if!! ERNST& YOUNG



Appendix D	 Plastic Packaging and Container Waste Management Practices

F. Industry Postconsumer Content
Efforts

Although reprocessing postconsumer
plastic material is a relatively new
technology, a variety of RPPCs are made
with postconsumer material . Examples of
these efforts, associated liability concerns,
the FDA's position, and barriers to
increased postconsumer content efforts, are
provided in this subsection.

1. Postconsumer Content Efforts

Partnerships have been formed to
introduce repolymerized resin in
carbonated beverage containers . These
include Hoechst Celanese and Coca-Cola,
Goodyear Tire and Pepsi-Cola, and
Eastman Chemical and Seven-Up. While
this repolymerization technique is limited
to PETE, its application extends beyond
carbonated beverage containers . For
example, Kraft General Foods is using this
technique to incorporate postconsumer
resin in its pourable salad dressing
containers.

Four tertiary recycling processes
producing repolymerized PETE have been
FDA-approved.29 These technologies
depolymerize postconsumer PETE to its
basic monomers through either glycolysis or
methanolysis, then repolymerize the resin,
resulting in a material functionally identical
to virgin resin. Hoechst Celanese is one of
the companies that has received FDA
approval to supply repolymerized PETE for
use in making beverage containers ; total
postconsumer content will be 25 percent.

Seven secondary recycling processes
also have been approved by the FDA for
use in food-contact packaging . These
processes clean, grind, melt, and reform
the postconsumer resins into new
packaging and containers. In addition,
several other product manufacturers have
received FDA approval to use
postconsumer PETE in fresh fruit and
vegetables trays and quart/pint baskets.

29 Refer to Appendix I for a listing of food-contact
packaging approved by the FDA.

Menasha Corporation uses postconsumer
polyethylene or polypropylene in food
harvesting crates used for transporting fruits
and vegetables from the field to the
processing plant during harvesting. Because
of the short contact time between the
recycled plastic and raw fruits and vegetables,
and because the fruits and vegetables are
later washed, there is little risk of substances
migrating from the crates and remaining on
the food.

Postconsumer polystyrene is being used
by DOLCO Packaging Corporation in
producing egg cartons for in-shell raw eggs.
Originally the recycled polystyrene material
was from postconsumer programs and
fabricators of food packaging . The FDA
specified that to receive approval for use of
postconsumer resin visibly contaminated
postconsumer material must be removed
from the recycling process.

Recycled plastics are suitable for food
packaging as long as a functional barrier
prevents migration of any contaminants to
food; the FDA must still approve the
recycling process and application . Recycled
PETE (not repolymerized) also may be used
in food-contact RPPCs in the inner core of a
triple layer (coextruded sandwich laminate)
clamshell container . The FDA requires the
postconsumer PETE to be separated from
food by a layer of virgin PETE at least 1 .0 mil
thick. Also, the use of these containers are
limited to short term storage of less than two
weeks at room temperature or below.

In addition, numerous non-food product
manufacturers are using postconsumer
material in motor oil containers, detergent
bottles, and household cleaning products.
Table D-2 provides examples of non-food
products in rigid plastic containers made from
postconsumer plastic . Proctor & Gamble
recently introduced the first consumer product
bottle using 100 percent postconsumer HDPE.
Ultra Downey uses HDPE recycled from milk
and water jugs, as well as dish soap and
household cleaner bottles.

Product manufacturers concerned with
the potential liability of using mono-layer
containers may use postconsumer material
in tri-layer containers . Tri-layering involves

•

FTERNST& YOUNG

	

Page D-17

Jn-.



Appendix D

	

Plastic Packaqlnq and Container Waste Management Practices

Table D-2
RPPCs Using Postconsumer Plastics

Manufacturing
Resin Non-food Products

	

Company

HOPE

	

Quaker State motor oil Quaker State
containers

	

Corporation

HDPE

	

Clorox bleach bottles The Clorox
Company

HOPE

	

Salon Selectives

	

Helene Curtis
shampoo and
conditioner bonles

PETE

	

Spic 'n' Span cleaning Proctor & Gamble
product bottles

PETE

	

Future Finish furniture S .C . Johnson Wax
polish bottles

PETE

	

Lysol Pine Action

	

L & F Products
cleaning product bottles

W First PETE bottle containing postconsumer resin.

encasing a layer of reclaimed resin (often
colored or natural recycled HDPE) within
an inner and outer layer of virgin resin.
The layers may be the same or different
resins. If the layers use different resins,
then the container's scrap value is lower
and may complicate the recycling process
after consumer use. This layering or
"sandwich" technique involves investment
in costly extrusion machinery. Still, tri-
layering, regardless of resin type used,
enhances product integrity and does not
interfere with labeling procedures.

Many consumer product manufacturers,
especially producers of personal care
products, have expressed concern regarding
the possible leaching of contaminants from
the recycled layer, through the virgin layer,
into the actual product. However, other
consumer product manufacturers feel health
and safety concerns are not compromised.
For example, Helene Curtis, manufacturer
of Salon Selectives shampoo and
conditioner, has chosen to incorporate this
technology into the manufacture of its 15-
ounce containers. The company expects to
incorporate 25 percent postconsumer resin
(from postconsumer HDPE milk containers)
into 38 million shampoo and conditioner
bottles.

•

2. Health and Liability Concerns

Most food processors and manufacturers
do not use recycled content in RPPCs
because they are concerned with the health
and liability issues of using waste material.
The health and liability concerns with using
postconsumer plastic in food-contact
packaging include:

O Presence of chemical and microbial
contaminants in the postconsumer
feedstock that are not suitable for food
contact and might migrate into the
packaged product

O Use of postconsumer material not
approved or intended for food-contact
use

q Quantities of certain additives which
exceed levels approved for food-contact
use.

Besides the FDA, other federal agencies,
such as the Environmental Protection Agency
(EPA) and the Department of Transportation,
regulate containers. The EPA is responsible
for administering and enforcing the Federal
Insecticide, Fungicide, and Rodenticide Act,
as well as the Resource Conservation and
Recovery Act . An estimated 50 to 65 percent
of all rigid plastic containers are federally
regulated by either the FDA or the EPA.

3. FDA's Position on Recycled Plastic
Food Packaging

Though the FDA does not prohibit the
use of postconsumer plastic, postconsumer
resin to be used in food-contact applications
must comply with FDA regulations which
require substances contacting food to be of
suitable purity for their intended use . Resins
containing new additives, or amounts of
additives greater than those currently
addressed by FDA regulation, are subject to
FDA review and must be approved for food-
contact use.

The Federal Food and Drug
Administration (FDA) has established that
food-contact packaging shall not contain
potentially toxic contaminants . The FDA has
proposed stringent testing methodologies to

-C
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ensure that postconsumer resins meet health
and safety standards. Thus, if packaging used
to contain FIFRA-regulated or hazardous
materials enters the recycling stream, the
reprocessing must remove contaminants or
the resin will not meet the established
standards for food-contact packaging.

There is concern that traces of
carcinogenic substances or other substances
that may constitute a chronic health hazard
could be carried through a second or third
degree recycling process . In this event, the
substances become part of the polymer and
could migrate into food in contact with the
packaging. The FDA states that acute
exposure to chemical contaminantsfrom
food containers using plastic that has been
processed by a secondary recycling
technology (physical reprocessing, such as
granulating) or a tertiary recycling
technology (chemical processing, such as
depolymerization) is extremely low because
of the small concentrations of contaminant
residues in the recycled polymers.

Under the Federal Food, Drug, and
Cosmetic Act, the FDA ensures regulated
products are wholesome, safe, and effective.
Enactment of the Food Additives Amendment
of 1958 expanded the FDA's responsibility to
food-contact materials . A food additive,
including packaging, must receive FDA
approval before being marketed.

The FDA policy on using postconsumer
plastic in food containers is in its Statement
for the Record.30 In addition, an informal
FDA guide assists food packaging
manufacturers in evaluating processes for
using postconsumer plastics in packaging . 31

The FDA is developing a more detailed
policy to be published in the Federal
Register within a year . The FDA intends to
issue food additive regulations establishing
requirements for the use of recycled
polymers in contact with food . These

Presented by the FDA on March 10, 1992 to the
U.S. House of Representatives, Committee on
Energy and Commerce, Subcommittee on
Hazardous Material and Transportation.

Points to Consider for the Use of Recycled Plastics
in Food Packaging: Chemistry Considerations,
FDA, April 1992 .

regulations will address issues such as the
source of postconsumer materials,
reprocessing technologies, and methods for
assuring postconsumer materials do not
exceed acceptable levels of contamination.

The process for gaining FDA non-
objection to use any amount of plastic scrap
requires extensive testing and considerable
time. Until a formal policy and guidelines
are issued, the FDA will address use of
postconsumer materials on a case-by-case
basis . Manufacturers currently wishing to
utilize recycled plastic in food packaging must
submit a "Notice of Nonobjection" petition to
the FDA. A "Notice of Nonobjection" is a letter

-from-the-FDA-stating their nonobjection to-the
use of postconsumer content and reason for
nonobjection. The FDA has evaluated and
authorized, on a case-by-case basis, eleven
food-contact uses of recycled plastics .32

Packages using postconsumer materials
must comply with applicable food additive
regulations, including any specifications for,
or limitations on, the source of material or
any adjuvants (product enhancer) in the
polymer. This ensures the recycled material
does not contain : (1) components not
approved by the FDA, or (2) high levels of
contaminants which could migrate into food.

For FDA approval of a food package or
component for marketing, the FDA must
conclude that it is "safe" . For food packaging
materials, this means assuring that components
of a package meet statutory safety standards.

4 . Barriers to Using Postconsumer
Materials

Each regeneration or depolymerizatia¢
technology has technical limitations
associated with using increased percentages
of postconsumer plastic feedstock . The
primary barrier is cost. At present, plastic
scrap feedstock costs more than virgin
feedstock because of costs to collect, store, _-
transport, and process the scrap. Also, roaag
virgin resins currently are priced lower than
average.

32 Refer to Appendix I for a listing of food-contact
packaging approved by the FDA.

30
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Costs for PETE recycling are estimated
$0.51 per pound at California certified
recycling centers, plus $0 .10 per pound to
sort and bale at California certified plastic
processors . 33 These costs include all direct
labor and equipment costs, as well as an
allocation of all indirect labor and equipment
costs.

It costs an additional $0 .20 to break, grind,
clean, and process PETE into flakes . The cost
of depolymerizing PETE (by methanolysis) is
approximately $0.25 per pound . 34

The total cost of depolymerizing PETE
from flaked feedstock is $1.06 per pound.
If pelletized feedstock is used, then the
depolymerization cost is $0 .70 per pound.
In contrast, the cost to produce the virgin
monomers used in PETE is only $0 .50 per
pound. The process for polymerizing the
monomers is the same for virgin and
recycled PETE .35 Still, due to the cost
difference associated with the monomers,
repolymerized PETE is relatively more
expensive.

S

33 Recalculation of Processing Fees, California
Department of Conservation, Division of
Recycling, December 1, 1991.

34 These cost estimates for PETE recycling,
including tertiary recycling, were developed by
Eastman Chemical.

35 The process consists of combining the
monomers using moderate heat, pressure, and
reactive agents.
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Technical Advisory Committee Members

•

•

Resin Suppliers

1. John Marshall, Western Region Plastics
Issues Manager

Dow Chemical
17870 Castleton Street, x110
City of Industry, California 91747-0881
(818) 810-8050 or (818) 444-7695

Container Manufacturers
2. Dick Gentry, Plant Manager

Mobile Chemical Co ., Plastics Division=
Bakersfield

2024 Norris Road
Bakersfield, California 93308
(805) 392-4020

3. Jim Hiltner, Recycling Manager
Owens Brockway
1 Seagate
Toledo, Ohio 43666
(419) 247-7425

Product Manufacturers

4. Terry Bedell, Environmental Packaging
Manager

Clorox Company
P.O. Box 493
Pleasanton, California 94566
(510) 847-6809

5. Randy Boeller, Manager of Global
Package Development

Mary Kay Cosmetics
1330 Regal Row
Dallas, Texas 75247-3684
(214) 905-6211

6. Charley Luckhardt, Systems Manager -
Quality Control

General Mills
1122 Industrial Way
Lodi, California 95240
(209) 334-7382

7. Jaye Nagle, Director, Scientific Relations
Kraft General Foods, Inc.
One Kraft Court
Glenview, Illinois 60025
(708) 646-2487

Product Manufacturers (continued)

8. Mike Newell, Sales and Marketing Analyst
Crystal Creamery and Butter
1013 "D" Street
Sacramento, California 95814
(916) 444-7200

9. Maki Papavasiliou, Vice President,
Environmental Affairs

Mattel, Inc.
333 Continental Blvd.
El Segundo, California 90245-5012
(310) 524-3681

10. John Pearson, Director of Research:
Packaging and Development

Del Monte
205 N. Wiget Lane
P .O. Box 9004
Walnut Creek, California 94598
(510) 944-7333

11 . Tom Rattray, Associate Director of
Corporate Packaging

Proctor & Gamble
6110 Center Hill Road
Cincinnati, Ohio 45224
(513) 634-3267

Alternate:
Kimberlee Vollbrecht, Regional Manager

State and Local Government Relations
Proctor & Gamble
One Proctor and Gamble Plaza
P.O. Box 599
Cincinnati, Ohio 45201
(513) 983-5948

12 . Tom Vandewalle, Manager of
Environmental Packaging

Ross Laboratories
6480 Busch Blvd.
Columbus, Ohio 43229
(614) 624-6129

Distributors

13. Pete Blasquez, Operations Manager
West Pac Foods
P.O. Box 549
Lathrop, California 95330
(209) 858-2010
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Distributors (continued)
14. Don Dill, Senior Vice President,

Administration
Certified Grocers
P. O. Box 3396
Terminal Annex
Los Angeles, California 90051
(213) 723-7476 ext. 4286

Retailers

15. Lee Parker, Special Projects Manager
Lucky Stores, Inc.
1701 Marina Blvd.
San Leandro, California 94577
(510) 678-4836

Reprocessors and Recyclers
16. Don Lages, Purchaser

Smurfit Recycling
4800 Florin Perkins Road
Sacramento, California 95826
(916) 381-3340

17. Caroline Rennie, Marketing Manager
Envirothene
14312 Central Avenue
Chino, California 91710
(909) 465-5144

Local Government Officials

18. Rosemary Corbin, City Councilmember
City of Richmond
114 Crest Avenue
Richmond, California 94801
(510) 235-5779

Environmental Groups

19 . Jeanne Wirka, Director of Recycling
and Economic Development

Californians Against Waste
926 T Street, Suite 606
Sacramento, California 95814
(916) 443-5422

Alternate:
- -Mark Murray, -PolicyDirector

Californians Against Waste
926 "J" Street, Suite 606
Sacramento, California 95814
(916) 443-5422
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California State Minimum Content Legislation

As local jurisdictions divert materials
from the municipal solid waste stream to
meet AB 939 mandates, the supply of
materials collected may exceed
manufacturers' capacity to absorb certain
reprocessed materials . To facilitate an
equilibrium between postconsumer
material supply and demand, the California
Legislature enacted four laws requiring
minimum recycled content in specific
commodities . - These minimum-content -
laws regulate items as diverse as newsprint,
glass containers, trash bags, and fiberglass
insulation.

Exhibit F-1, at the end of this
appendix, compares the major provisions
of the four minimum content laws . Below is
a review of each bill, including compliance
criteria, certification requirements, and
enforcement methods.

A. Newsprint (Killea, 1989)

Assembly Bill 1305 requires newsprint
sold in California to contain at least 25
percent recycled content newsprint by
January 1, 1991 . Recycled content
requirements rise incrementally and reach
50 percent by the year 2000 . Of the recycled
material used in making newsprint, 40
percent must be postconsumer material.
Regulations implementing this bill have
been approved, and compliance is being
monitored by the CIWMMB.

The regulations institute a certification
system where both the manufacturer and
consumer of recycled content newsprint
must certify to the Board. Newsprint
manufacturers must certify the amount of
postconsumer waste paper or deinked
newspaper shipped to each newsprint
consumer in California . Each California
newsprint consumer must complete a
certificate provided by the CIWMB stating
the amount of newsprint and recycled

content newsprint used in production.
The newsprint supplier must certify to the
consumer the amount of recycled content
newsprint shipped.

Waivers are granted for consumers who
legitimately document that they cannot
comply because recycled-content newsprint
is non-competitively priced, of incomparable
quality, or unavailable. Consumers must
document good faith efforts in contacting all
suppliers.

The CIWMB is responsible for enforcing
this bill and has established a database to
verify compliance . The CIWMB matches
certified purchases to certified sales of
recycled content newsprint . Any newsprint
manufacturer or consumer filing a false or
misleading certification may be prosecuted
for fraud . Also, violators may be assessed
civil and/or criminal penalties, not to exceed
one thousand dollars ($1,000) for each
violation.

B. Glass Containers (Eastin, 1990)

Assembly Bill 2622 establishes
minimum recycled content levels for glass
container manufacturers . Beginning in
1992, glass container manufacturers are to
ensure that all new glass containers
manufactured or sold in California contain a
minimum of 15 percent postconsumer
glass . This percentage steadily increases to
a maximum of 65 percent by the year 2005.

Each month, glass container
manufacturers are required to report to
the Department of Conservation (DOC)
the number of glass containers sold and
the percent of California recycled glass
used in the new containers. Compliance
is verified through auditing of production
documentation . The Department may
impose penalties on violators ; however,
no maximum penalties are specified .

•

•
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Board staff are in the process of
drafting regulations to implement SB 2092.
Regulations will include certification and
enforcement mechanisms, as well as
penalties for non-compliance or false
certification.

D. Fiberglass Insulation (Bastin, 1991)

Assembly Bill 1340 requires fiberglass
insulation manufacturers to include at least
10 percent cullet in fiberglass insulation
manufactured or sold after January 1, 1992.
By 1995, the postconsumer content
requirement increases to 30 percent.

Fiberglass insulation manufacturers are
responsible for certifying compliance to
the DOC by submitting annual
documentation of tons of cullet used and
the amount of fiberglass sold. If sufficient
amounts of cullet are not available, the
manufacturer must certify this condition to
the Department.

Compliance will be determined
through audits conducted by the DOC.
Manufacturers submitting false or
misleading certification, or who are in
general violation, may be assessed criminal
and/or civil penalties not to exceed one
thousand dollars ($1,000) per violation.

•
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If it is deemed technologically infeasible
for a glass container manufacturer to meet
the minimum content level, the Department
may grant a waiver or reduce the percentage
requirements . Also, DOC may reduce the
65 percent requirement if there is a lack of
available cullet (recycled glass) .

	

.
Manufacturers unable to obtain the required
amounts of postconsumer glass must submit
a form documenting a good faith effort to
purchase the material.

C. Plastic Trash Bags (Hart, 1990)

Senate Bill 2092 establishes recycled
content criteria for plastic trash bags sold in
California . Trash bags which are 1 .0 mil
thick or greater must contain 10 percent
postconsumer material by January 1, 1993.
The postconsumer content requirement
increases to 30 percent by January 1, 1995,
and expands to include bags which are 0 .75
mil thick or greater.

Sellers of trash bags and sellers of
postconsumer material used in the
manufacture of trash bags are required to
certify to the CIWMB annually beginning
March 1994. Any seller of trash bags who
fraudulently certifies to the CIWMB may be
prosecuted by the Attorney General . No
maximum dollar penalties are specified.

21/



EXHIBIT F-1
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Minimum Content Legislation Comparison

.g4ai :Ile:~%

Key issues .
fiewsprin-t

AB 1305 (Kllfaa}
Glass

ME0i:la
AB 2622,(Eastln)

10/1/91

AB : 1340 (Eastln
X11:41ggiMEMPM

Plastic Trash
Bags

$8' 2092 (Hart)

1/1/93

Fiberglass
Insulation

1/1/92Compliance Date 1/1/91

Minimum Content
Requirements

25% by 1/1/91

30% by 1/1/94

35% by 1/1/96

40% by 1/1/98

50% by 1/1/00

Of the recycled
material used, 40%
must be
postconsumer
newsprint.

15% by 1/1/92
-

25% by 1/1/93

35% by 1/1/96

45% by 1/1/99

55% by 1/1/02

65%by 1/1/05

If sufficient cutlet is
not available, the
65% requirement
may be reduced .

10% if greater than or
equal to 1 .0 mil thick
by 1/1/93

30% if greater than or
equal to 0 .75 mil
thick by 1/1/95

10% by 1/1/92

20% by 1/1/94

30% by 1/1/95

Responsible
Agency

California Integrated
Waste Management
Board (CIWMB)

Department of
Conservation (DOC)

California Integrated
Waste Management
Board (CIWMB)

Department of
Conservation (DOC)

Complying
and/or
Certifying
Entitles

Every consumer of
newsprint must
comply . Both the
manufacturer and
consumer of
newsprint must
certify to the
CIWMB .

Glass container
manufacturers that
sell or manufacture
in California

Every seller of trash
bags in California
must comply

Fiberglass insulation
manufacturers that
sell or manufacture
in California

Certification
Requirements

The newsprint
supplier must certify
to the consumer the
amount of recycled
content newsprint
shipped. Consumers
must certify tons of
newsprint and
recycled content
newsprint used.
The newsprint
manufacturer must
certify tons of
postconsumer waste
paper, deinked pulp,
and recycled content
newsprint shipped to
newsprint consumers
irrCatiPestize.

Glass container
manufacturers must
report monthly the
amount of total sales
of new glass

	

I
containers and the
percent of California
postconsumer
glass used in
manufacturing those
new containers.
DOC may establish
the report criteria.

Regulations
governing the
certification process
are currently being
drafted by CIWMB
staff .

	

Actual
certification begins
1/1/94 .

Fiberglass insulation
manufacturers must
submit a report to the
Board certifying the
number of tons of
cutlet used and the
number of tons of
fiberglass sold in the
state .
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Minimum Content Legislation Comparison

Newsp`rinty
A131205(KIIIEra)

""
Containers

Alt262Zti.tEastip
4'3;1M...

Plastic Trash Fiberglass
Insulation

AB 1340 (Eestln)=

Key Definitions 'Consumer of
newsprint' means a
person who uses
newsprint in a
commercial printing
operation or in a
commercial
publishing operation .

'Glass container
manufacturer
means a person who
manufactures
commercial
containers, whose
principal component
part or parts consist
of glass, for sale in
California or for
export . It includes,
but is not limited to,
manufacturers that
produce beverage
containers and/or
food and drink
packaging material .

'Seller refers to any
person who sells
trash bags to a
retailer, distributor,
commercial, or
industrial user.

'Fiberglass
manufacturer' means
a person who uses
glass in the
commercial
manufacture of
building insulation.
fiberglass for
wholesale or retail
sale in California.

'Gullet-refers to
postconsumer glass
from food, drink, or
beverage containers,
or any other glass
not generated by
fiberglass
manufacturing."Glass food or drink

container means
any non-beverage
container, whose
principal component
is glass, in which
any food or drink is
sold or offered for
sale in California.

Exemptions
and
Waivers

Waivers are granted
for a reporting period
if price is not
comparable to 100%
virgin fibers, if
recycled content
cannot meet quality
standards for its
grade, or if it is not
available within a
reasonable time
period .

If DOC determines a
lack of available
cullet exists, it may
reduce the 65%
requirement.
A container
manufacturer may
apply for a waiver or
reduction if it is

	

./
technologically
infeasible to achieve
content
requirements .

Waivers are granted
if trash bag sellers
are unable to obtain
sufficient amounts of
recycled post-
consumer material
within any reporting
period because : (1) it
was not available
within a reasonable
period of time or (2) it
did not meet quality
standards .

Fiberglass
manufacturers must
certify they were
unable to obtain
sufficient amounts of
cullet . The specific
reason must be
stated and a
verification of a best
faith effort to use the
cullet must be
documented as
evidence that the
cullet failed to meet
minimum quality
specifications.

Page F-4
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Minimumm Content Legislation Comparison .

Key Issues
ggg::6.
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k	
	 F ....

AB: 1305
Glass : Plastic

	

Fresh Fiberglass

.... ..... ...
eolithIniiiiM

A6, 2622 (Eastlnj iriib§2tkiiiii ig.

	

..

	

.. . . . ..
Enforcement
and
Penalties

_

False statements are
referred to the
Attorney General for
prosecution. Fines
are not to exceed
$1,000 per violation.
In addition, civil
penalties of not more
than $1,000 per
violation may be
assessed.
Newsprint consumer
and manufacturer
certifications are
received by the
CIWMB. Auditing of
newsprint consumers
will be conducted on
a random basis.

Compliance will be
determined through
auditing of California
glass container
manufacturers. No
fines or enforcement
provisions are
specified .

_

False statements are
referred to the
Attorney General for
prosecution. No
maximum dollar
penalty is specified.
Certifications of
plastic trash bag
sellers will be

-
verified

by the CIWMB .

False statements are
referred to the
Attorney General for
prosecution. Fines

	

.
are not to exceed
$1,000 per violation.
In addition, civil
penalties of not more
than. $1,000 per
violation may be
assessed . These
fines go into a
separate account to
assist in financing
the administration of
the bill . Compliance
will be determined
through auditing of
California fiberglass
insulation
manufacturers.

Other
Comments

The CIWMB must
maintain a list of
consumers of
newsprint and
suppliers . The Board
must set newsprint
quality standards
and review them at
least every two
years .

The law specifies
use of California
cullet as the
recycled material.
Glass container
manufacturers must
fill out a
standardized
rejection form if they
reject a load of
redeemed glass.
A processor that has
made a good faith
effort to locate a
willing cullet
purchaser and is
unsuccessful may
fill out a form and
submit it to DOC.
Certified processors
wishing to dispose
redeemed material
must receive written
authorization from
DOC.

_

DOC must maintain a
list of fiberglass
manufacturers and
shall make available
to them the names
and addresses of all
recyclers and
processors of cullet
certified in the quality
specifications . DOC
must request
comments regarding
the feasibility of the
30% minimum
content requirement.

Funding Source Integrated Waste
Management
Account

Glass Processing.
Fee Account

Inuagratart %Lasts
Management
Account

Glass Processing
Fee Account
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Appendix G

Other States' Packaging Legislation

Approximately 32 states have considered
legislation regulating minimum content
and/or disposal options for rigid plastic
containers . However, only California and
Oregon have enacted comprehensive Acts
requiring plastic containers to contain
recycled material, meet recycling rates, be
refillable or reusable, or be source reduced.
Wisconsin has enacted minimum content
legislation regulating plastic containers.
Also, the federal government is considering
establishing national standards for plastic
packaging as part of the Resource
Conservation and Recovery Act (RCRA)
reauthorization . Appendix I discusses RCRA.

The Coalition of Northeastern Governors
(CONEG) has developed model legislation
calling for reduction in packaging waste for
six material types . Though often referenced,
CONEG's model legislation has not yet been
adopted by any state.

A-characteristic common to the
Oregon, California, and CONEG programs
is the menu format . Entities required to
comply with the law may select the
compliance method that best suits their
particular situation from a menu of options.
These options generally include being
source reduced, being reusable or refillable,
meeting recycling rates, or using
postconsumer recycled material.

Legislators realize that flexibility is
necessary to ensure overall goals are met
and that all responsible entities have
available a method by which to comply
with the law . For example, due to public
health and safety concerns regarding the
use of postconsumer recycled material in
certain packaging applications (i .e ., food
or drug related uses), other options such
as source reduction, recycling rates, and
container reuse are offered to manufacturers
of such products.

In contrast; Wisconsin's SB 300 does not
offer compliance options . Instead, SB 300
requires plastic packaging to be made of

10 percent recycled material . It also
provides for disposal bans in the event that
localities do not establish effective recycling
programs.

Both Oregon and Wisconsin's bills are
actually comprehensive waste management
acts, similar to California's AB 939 ; the plastic
packaging provisions are only one facet of
an overall statewide waste management
strategy. Again, in contrast; California's
SB 235 and the CONEG model focus strictly
on packaging, not comprehensive waste
management . However, the CONEG model
includes multiple materials, whereas SB 235
only targets rigid plastic packaging
containers.

For purposes of comparing the three
bills and the CONEG model legislation, two
exhibits were developed . Exhibit G-1
compares specific compliance, certification,
and enforcement requirements . ' Exhibit G2
compares the various definitions that appear
in the different laws . A summary of each
program is presented below.

it Oregon

In Oregon, Senate Bill 66 establishes
basically the same requirements for rigid
plastic containers as does SB 235 . By 1995,
all rigid plastic containers sold in Oregon
are required to meet one of the following
alternative requirements : (1) contain at
least 25 percent recycled material, (2)
achieve at least a 25 percent recycling rate,
or (3) be reused or refilled at least five
times. Also, under exemption provisions,
packages which have been source reduced
by at least 10 percent from the same
container sold five years earlier may be
exempted from the requirements of SB 66.

The law states container manufacturers
are responsible for complying with SB 66.
Each year, container manufacturers must
submit a certification to the Department of
Environmental Quality . Each manufacturer

•
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AppendixG	 OtherStates' Packaging Legislation

submitting certification is to maintain
records on file documenting compliance.
The Department may request these
additional records and perform audits of
container manufacturers . No fines or
penalties are specified.

Senate Bill 66 provides for waivers and
exemptions; however, these waivers are
non-renewable and limited to five years.
Exemptions are provided for containers
which have been source reduced 10
percent by weight, medications prescribed
by a physician, tamper-resistant packaging,
and packages destined for out-of-state
shipment A waiver also is provided if a
manufacturer demonstrates a good-faith
effort in meeting the law. No exemption
is provided for small businesses.

The Department is required to
determine whether to exempt containers
which would be in violation of Food and
Drug Administration regulations if forced
to comply by using recycled content.
However, if a container is waived from the
minimum content requirement, it still must
meet one of the other criteria.

B. Wisconsin

Senate Bill 300 regulates plastic
packaging containers subject to retail sale in
Wisconsin . SB 300 is primarily a minimum
content law, but also contains a packaging
ban provision. By 1995, plastic packaging
containers must contain at least 10 percent
recycled materials . Blister packaging and
food, beverage, and drug containers are
exempted. Also, in 1995, SB 300 will ban
foam polystyrene packaging and containers
from landfills, refuse derived fuel, or
incineration without energy recovery in
localities lacking effective recycling
programs.

If a complaint is filed by an individual
or organization that a package is non-
recyclable, a packaging review may be
performed. The Department of National
Resources and the packaging manufacturer
or distributor negotiate resolution of the
complaint. Violators of the disposal ban
can be fined a maximum of two thousand
dollars ($2,000) per violation. Funding for
this Act is obtained through a fee levied on
businesses.

•
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Other States' Packaging Legislation

C. Coalition of Northeastern
Governors I

The Coalition of Northeastern Governors
(CONEG) has developed model legislation
which other states may use for drafting
packaging regulations . This model
legislation applies to all packages and
packaging components for six material
types (plastic, paper, glass, aluminum, steel,
and wood) . Packagers would be required
to reduce packaging 15 percent by weight.
Packagers may choose one or a combination
of compliance criteria such as source
reduction, recycling, postconsumer content,
reuse, and refilling in meeting this 15 percent
requirement. _

The packager may choose to comply
based on all packaging produced by the
company (company-wide approach), or
based on individual package or package
component lines (package-specific
approach) . A packager can comply on
either a state or national basis by using
either all packaging sold in the state, or all
packaging sold in the United States, as a
basis for measuring compliance.

A packager would self-certify by
maintaining documents substantiating
compliance with the requirements.
Documents may be requested by the

enforcing agency to verify compliance . In
addition, citizens may file suit against any
packager who is allegedly in violation of the
requirements.

Violators would be liable for a maximum
fine of ten thousand dollars ($10,000) per
day, and additional violations not to exceed
twenty-five thousand dollars ($25,000) per
day. Total annual penalties for a packager
are not to exceed one hundred thousand
dollars ($100,000).

The proposal contains a number of
significant exemptions, including:

q Toxic or hazardous material
containers.

q Paper and plastic packages for
food, drug, and cosmetic products

q Medical device packaging

q Tamper-resistant wrappers or seals

q Flexible packaging (10 mil or less
in thickness)

q Innovative packaging (two-year waiver)

q Case-by-case basis for hardship or •
infeasibility.

Exemptions also are provided for small
businesses .

•

•I A voluntary partnership of governors from nine
Northeastern states (Cr, MA, ME, NH, NJ, NY, PA,
RI, and VI).
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Comparison of Plastic Packaging Legislation Requirements

Requirements California (SB 235) Oregon (SB 66): '. : . Wisconsin (SB 300) , Coalition of Northeastern Governors

Compliance Date 1/1/95 3/1/95 (certification due) 1/1/95 1/1/96

Responsible Agency California Integrated Waste
Management Board (CIWMB)

Department of Environmental
Quality (DEC)

Department of Natural Resources
(DNA)

(Model Packaging Legislation)

Base Year 1/1/90 1/1/90 Not applicable 1/1/88

Materials Covered Rigid plastic packaging containers
(RPPCs) with a minimum capacity of
eight fluid ounces and a maximum
capacity of five fluid gallons

Rigid plastic containers (RPCs) with
a minimum capacity of eight ounces
and a maximum capacity of five
gallons

Multiple materials regardless of size

	

'
(this summary pertains only to plastic
containers subject to the container
coding systems)

Packages regardless of size and
packaging components: multiple
materials (this summary pertains only
to plastics)

Structure Of Alternatives Every RPPC shall, on average, meet
one of the following lour alternatives:
postconsumer content reuse/refill,
recycling rates, or source reduction .

Container manufacturers must
fulfill one of three alternatives:
postconsumer content, recycling
rate, or reuse/ refill . The recycling
rate option is met by 1/1/95 if: (1)
the package is an RPC and RPCs in

' aggregate are recycled at 25%, (2)
the package Is a specified type of
RPC which is recycled at 25%, or
(3) the package is a particular
product-associated package which
Is recycled at 25% .

No alternatives for compliance are
offered. See alto Miscellaneous
Provisions .

Packagers may select either a
company-wide or a specilic package
approach to achieve an overall 15%
weight reduction . Packagers may
select a single alternative or combine
several, but may choose only
compliance options listed in the
selected alternative . In addition,
compliance may be achieved on a
state or nation-wide basis.
Comoany-wide Approach:
All packaging in aggregate utilized by
the company.
Specific Package Approach:
Packager ensures that each package
and packaging component complies
individually.

Minimum Content 25% postconsumer recycled
material by 1/1/95

25% postconsumer recycled
material by 1/1/95

10% recycled content (as defined by
the United States Environmental
Protection Agency) by 1/1/95

Comoanv-wide : Use of postconsumer
material applies towards 15%
standard on a one-to-one weight basis
Spedfic Package : 25% postconsumer
material by weight

Recycling Rate If the primary material is not PETE, then
recycling rate is 25%. If the primary
material is PETE, then recycling rate is
55% . II complying as a particular type
or product-associated RPPC, then

	

'
recycling rate must be at least 30%.

25% by 1/1/95 None Comoanv-wide : 25% by weight
Soedfie Packaoe: 25% by weight



Comparison of Plastic Packaging Legislation Requirements (continued)

Relillable/Reusable Routinely reused by the consumer
or refilled by the manufacturer at
least five times with the original
product contained by the package .

'Reused five or more times for the
same or substantially similar use.

WIsconslir(SB 3po)lKiNti:1i

None

CcalItion at Noitlleastern Governors

Company-wide : Reused, on average,
a minimum of five times for its original
purpose in an industry sponsored
program.
Soedlic Package : Same as company-
wide.

Source Retluctloq An RPPC for which the package
weight or volume per unit or use of
product has been reduced by 10%
when compared to 1/1/90 . For
RPPCs manufactured in subsequent
five year periods, commencing in
1995, the base year is the first year of
product introduction . Source
reduction does not count if there is a
packaging change which results in:
(1) substitution of a different material
type, (2) an increase in the RPPC's
weight or volume per unit of product
after 1/1/91, or (3) the change
adversely affects the potential for
recycling or use of post'consumer
content .

See exemptions (10% over past
5 years) .

None Comoanv-wide : Source reduction is
credited toward the reduction
standard at a one-to-one weight basis
unless the following holds true, in
which case credit occurs at 1 .5 times
the actual weight reduction : (1) the
package or packaging component is
eliminated, (2) the recycling rate is
maintained or enhanced and the
package was and remains composed
of only one material, or (3) the
package has a 25% recycling rate or
25% recycled content.
Soecific Package : Source reduction
must be 10% by weight. Packagers
offering new products for sale after
1/1/96 may comply if they utilize
packaging similar to other packagers
packages that meet this criteria.
Packagers may use the average of an
entire product line. Requirement is
unclear for a new package that is not
similar to other packages.

Complying and/or Certifying
Entitles

RPPCs sold in California must
comply, but any entity may be
required to certify that RPPCs sold
are in compliance.

The law specifies container
manufacturers must comply.
(Regulators and other affected parties
are recommending a process similar
to CONEG where the packager is the
entity responsible for compliance .)

Not specified . A company which places products in
packages (*packager) must comply,
but certification is based on
information which the packaging
supplier (container manufacturer)
must submit to the packager. In
cases where products are placed in
packaging at the point of retail sale,
the retailer must comply and maintain
information to certify compliance .



I
Comparison of Plastic Packaging Legislation Requirements (continued)

California (SB 235)
gowOMINN

regorf (SE( Wisconsin (SB 3013)300 ) :. .:'

Not specified .

Coalition of Northeastern : Governors

Certification Requirements Product manufacturers must
include in their RPPCs'

	

.
specifications a requirement that
packaging manufacturers certify
their RPPCs comply with this
chapter. The CIWMB must
develop criteria for certification: a
study is due 3/31/93 and
regulations are due 7/1/94.

Packagers should require package or
packaging component manufacturers to
submit documentation of the following:
(1) the specific package for which
compliance assurance is provided, (2) the
method of compliance or provision for
exemption . (3) the package manufacturers
address, phone number, and a contact
person.
Comoanv-wide: The packager must have
on file : (1) description of the organizational
units covered, (2) description of strategy for
compliance, (3) discussion of progress,
including total pounds reduced relative to
base year, (4) and documentation of
exemptions.

	

'
Specific Packane : Same as company-wide.
Additional information: The Administrator
may request additional information as
necessary.

Container manufacturers must submit
certification to the DEO verifying total
tons of RPCs the manufacturer
produced or sold for sale or
distribution in Oregon by resin type,
tons of recycled materials used in the
manufacture of RPCs, and other
information as required.

Exemptions and Waivers 1 . From postconsumer content if:
(a)cannot meet cdterla and
stay in compliance with FDA or
other federal or state laws, or
(b) technologically infeasible

2. From all requirements if:
(a) less than 60% of single
family homes on or after 1/1/94
have curbside collection
programs which Include
beverage container recycling,
or (b) at least 50% . by number,
of a manufacturer's RPPCs in
the current calendar year
achieve the postconsumer
material requirements and all
will comply by 1/1/96

3 . RPPCs in transit
4 . Drugs, medical devices,

medcal lood, and Infant
formula

5 . Toxic and hawdous materials
regulated under FIFRA

Exemptions are non-renewable and
limited to five years.
1. Medication prescribed by a

physician
2. Products in transit
3. Tamper-resistant packaging
4. Source reduced at least 10% In

the past five years (not Including
substitution of a different material
category or if the changes
adversely affect the recyclability or
minimum content)

5. toed faith' (made substantial
investment, are within 5% of goal,
and appears they will achieve goal
within 2 years)

6. 1/1/93 study due on whether to
totally exempt containers which
would be in violation of FDA rules
if forced to comply with minimum
content

Food, beverages and drugs are
exempt from minimum content
unless the United States Food and
Drug Administration has approved a
specific use .

1. Businesses with 15 or fewer
employees

2. Packages for which compliance would
prevent them from meeting health and
safety regulations
Tamper-resistant packaging

4. Packaging for hazardous materials
5. Packaging for food, drug and

cosmetics if in direct contact with the
product

6. Packaging for medical devices
7. Flexible packaging film, 10 mils or less

in thickness, are exempt until 1996
8. Inconsequential packages or

insubstantial packaging parts
9. Case-by-case basis for hardship,

infeasibility, or innovation in packaging
10. No violation may occur if fewer than

65% of households in the state have
access to recyclable collection
systems (not only curbside) for at
least three of the packaging
materials covered by the act



Comparison of Plastic Packaging Legislation Requirements (continued)

............. ......... ............. .
:ntmao,gsgatelepois

°molt (SK6b).M.... skonsin

Enforcement I .

	

Total annual fines not to
exceed $100,000

2 .

	

Any violation is subject to a
maximum $100,000 line

3 .

	

Any violation is subject to a
maximum civil penally
assessed by the CIWMB not
to exceed $50,000

4 .

	

Annually, beginning 7/1/96,
the CIWMB shall publish a list
setting forth fines or penalties
assessed to violators

5 .

	

CIWMB may audit any entity
required to make a
certification

Entities not in compliance will be
sent a notice of non-compliance
followed by a citation . If still
non-compliant, any violations
will be assessed and civil
penalties (no amount specified)
may be pursued.

I .

	

Violations of the disposal. bans
are punishable by the following:
(a) first violation = $50 find
(b) second violation = $200 fine.
(c) third and subsequent

1
violations

$2,000 fine.
With respect to the packaging
review process, no consequences
are specified if negotiations do not
result in resolution of the'
complaint .

1 .

	

Allows citizens to file suits
2.

	

Each initial violation not to exceed
$10,000 daily, second and further
violations shall not exceed $25,000 daily.
The total annual ceiling is $100,000

3.

	

Company-wide : packagers in violation
assessed a liability on a per day basis

4 .

	

Soecific nackagg : packagers in violation
assessed a liability on a per package
basis

5.

	

Packagers are not in violation if they
relied in good faith on the written and
substantiated assurance of the package
or packaging manufacturer to achieve
compliance

Miscellaneous Provisions CIWMB will develop the following:
(a) a conceptual implementation
plan, and (b) recommendations for
funding alternatives, changes in
minimum content provisions, and
changes to the recycling rate
approach for RPPCs which may
require health precautions .

Local governments must provide
the opportunity to recycle RFC's
in urban wastesheds if a stable
market place exists and 75% or
more of the collection costs will
be covered by the collection
program .

I . A fee levied on the commercial
sector to assist in funding
recycling programs

2 .

	

Plastic containers must be coded
with resin type for recycling

3 . Foam polystyrene packaging and
plastic containers are banned
from landfilling, burning andi

	

.

	

.
conversion to fuel in communities
without effective recycling
programs

4 .

	

Review of new types of
packaging if there is a complaint
that it is not recyclable. If the
complaint is determined to be
valid, the DNR must enter into
negotiations with the
manufacturer or distributor to
ensure creation of adequate
markets

I . All containers are included (no maximum
or minimum size), but inconsequential
packaging components are exempt (i .e.
caps, labels, adhesives, liners,
connectors)

2.

	

State can designate a third party as a
clearinghouse for non-confidential
information

3.

	

Base date for new packages is date of
first sale, lease, distribution, or provision
for promotional purposes

4 .

	

Must serve public notice before granting
an exemption

4 .

	

By 1/1/95 submit an assessment of the
Act's effectiveness, recommendations to
improve effectiveness, feasibility of
increasing waste reduction standards to
35% for 2000, and feasibility of tradable
credits

6 .

	

New products must utilize -preferred'
packaging guidelines

7 . Tradable credits is an ultimate goal

Enactment Dale October 1901 June 1991 April 1990 February 1992
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Comparison of Plastic Packaging Legislation Definitions

Deflphlons

	

- Califon is (SB 235)

	

; -

	

Oregon (SB 66) : : ~

	

Wisconsin (SB 3DOy: ; .: Coalillon dtNonnitasterrGovernors

Rigid Plastic (Packaging)
Container or RP(P)C

'(RPPC) means any plastic package
having a relatively inflexible finite shape
or form, with a minimum capacity of eight
fluid ounces or its equivalent volume and
a maximum capacity of five fluid gallons
or its equivalent volume, that is capable
of maintaining its shape while holding
other products, induding, but not limited
to, bottles, cartons, and other receptacles,
for sale or distribution in the state .'

'(RPC) means any package
composed predominantly of
plastic resin which has a
relatively inflexible finite shape
or form with a minimum capacity
of eight ounces and a maximum
capacity of five gallons, and that
is capable of maintaining its
shape while holding other
products?

"Plastic container means an
individual, separate, rigid plastic
bottle, can, jar or carton, excep t for

Not defined ; see definition of package.

a blister pack, that is originally used
to contain a product that is the
subject of a retail sale .'

Manufacturer 'means the producer or generator of a
product which is sold or offered for sale
in the state and which Is stored inside of
a rigid plastic packaging container?

'means the producer or generator
of a packaged product which is
sold or offered for sale in Oregon
in an RPC.'

Not defined 'means any company that manufactures
a package or packaging component?

Package Not defined 'means any container used to
protect, store, contain, transport,
display or sell products?

Not defined 'means a container providng a means
of marketing, protecting or handling a
product and shall include a unit
package, an intermediate package and
a shipping container as defined in ASTM
D996. Package' shall also mean and
include such unsealed receptacles as
carrying cases, crates, cups, pails, rigid
foil and other trays, wrappers and
wrapping films, bags and tubs?

Packager Not defined Not defined Not defined 'means the company that, subsequent
to and including the base year, places
products in packages, and in cases
where products are placed in packaging
at the point of retail sale, the retailer .'

Packaging Compopent Not defined Not defined Not defined 'means any individual assembled part of
a package such as, but not limited to,
any interior or exterior blocking, bracing,
cushioning, weatherproofing, and
exterior strapping .'



Comparison of Plastic Packaging Legislation Definitions (continued)

s

	

Deflr~ltlons Califomle (SB 235) $

	

:Oregon (SB 66); Wisconsin (SB 300)

	

.Coalition of Northeastern Governors

Packaging Material Not defined Not defined Not defined 'includes, but is not limited to, glass,
paper board and paper, plastic .
steel, aluminum, wood, and multi-
material ."

Product Not defined Not delined Not defined 'means anything held within a
package, or by or within any
packaging component'

Product-Assoclpted Package 'means abrand-.specific,riagerigid
one
plasticaticr

package line which may
h

more sizes, shapes or designs and
which is used in conjunction with a

generic product line'

which
'means a brand-specific RPC line,

may have one or more sizes,
shapes or designs and which is used
in conjunction with

a
particular

generic product line .'

Not defined Not defined

Prodpct Categofles Not defined Not defined Not defined 'means all products of a common
form, lunction and use .'

Recycling Rate 'means the proportion measured
by weight, volume, or number of
either: (1) all non-PETE RPPCs,
(2) a particular type of RPPC, (3) a
product-associated RPPC, or (4) all
PETE RPPCs .

	

option (2) or (3) is
selected, the recycling rate is 30%
for non-PETE containers.

Not defined Not defined 'means the percent by weight of a
given package, packaging
component, or packaging material
that would otherwise be destined for
the waste stream, that is recovered
for recycling.'

Rousable/Retilleble Package 'means an RPPC which the CIWMB
determines is routinely roused/refilled
by consumers/manufacturers at least
five times to store the original product
contained by the package .'

'mr
mores a times

paclrfora ge
the

thatsame used five0

	

e or
substantially similar use.'

Not defined "Reuse' means the refilling or
reusing of a package for its original
purpose, on the average, a minimum
of five times through a program
established by the packager,
manufacturer, distributor, or retailer
of such p ackage?
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Comparison of Plastic Packaging Legislation Definitions (continued)

S

. .

	

California(SB 235)`:

'an RPPC for which the package
weight or volume per unit or use of
product has been reduced by 10%'
since 1/1190.

	 i.moMPaTSM11h:10soo
Not defined

Wisconsin (SB 300). . . ..
	MmignMMiiWMNMARin'Mi'

Not defined

CciatItIornefNtittheastefriGevern

'means the elimination of packages
or packaging components ; or the
reduction of the weight of packages
or packaging components .'

NOUICO Reduced Container

Copies of this Legislation may California Integrated Waste Oregon Department of Wisconsin Department of Natural
be obtained by writing to the Management Board Environmental Quality Resources - Bureau of Information
lollowing addresses Public Affairs and Information 750 Front Street, NE P.O. Box 7921

8800 Cal Center Drive Salem, OR 97310 Madison, WI 53707
Sacramento, CA 95826

Coalition of Northeastern Governors
400 N . Capitol Street, NE
Washington D .C . 20001
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Appendix H

Proposed Amendments to the Federal
Resource Conservation and Recovery Act

Content and Source Reduction Requirements

The Resource Conservation and
Recovery Act (RCRA) establishes national
waste management standards, similar to
those established by Assembly Bill (AB) 939
in California . The RCRA reauthorization
process, which was in-progress during the
102nd Session of Congress, is expected to
continue when Congress reconvenes.

If adopted as proposed, the RCRA
amendments, United States House
Resolution (HR) 3865, will contain provisions
complementary to California Senate Bill 235.
These provisions establish recycled content
("content") and recovery standards for
several materials, including plastics, and
require plastic recyding codes to be
imprinted on plastic containers, a
requirement similar to California's AB 3299.

• The content and recovery requirements
offer a packager multiple compliance options.
Effective July 1, 1996, packages must meet at
least one of the following five alternatives:

q Achieve a 25% industry-wide recovery rate

q Achieve a 25% company-specific
recovery rate

q Contain at least 25% recycled materials

q Be refilled or reused at least five times

q Be source reduced by 15% (20% for
packages achieving source reduction by
material substitution).

The industry-wide and company-specific
recovery rates are 25 percent for the years
1995 through 2000. These rates may be
adjusted after the year 2000. The Federal
Administrator is required to publish recovery
rates for the preceding calendar year no later
than June 30 of every year beginning in 1994.

The 15 percent source reduction
requirement pertains to packages used for
the same purpose and composed of the
same material . This requirement increases to
20 percent for packages used for the same

purpose but made of a different material
(e.g . plastic vs . glass).

Packages exempt from all requirements
include those holding drugs, drug products,
cosmetics, medical devices, biological
products, and FIFRA registered pesticides.
Also exempt are packages containing
products that, when recycling the packages,
present a risk to public health, safety, or the
environment.

The Administrator may enforce the
following penalties against a packager who
violates the Act's requirements:

q Assess civil penalties for past or current
violations

q Require the packager to comply immediately
or within a specified time period

q Commence a civil action in the United
States District Court for appropriate
relief, including a temporary or
permanent injunction.

For each non-compliance violation, civil
penalties may be assessed up to five thousand
($5,000) dollars for each day of non-
compliance. In the case of a second violation,
or a violation of any compliance, order, the
violator may be required to label the product
or packaging with language stating the violator
has failed to meet applicable requirements . In
addition, the Administrator may ban the sale
or commerce of the product or package
concerned.

The RCRA reauthorization provisions also
require specific plastic recycling codes that
would be effective twelve months after the
adoption of HR 3865 . Plastic containers
manufactured or imported into the United
States must be encoded with the principle
plastic resin used in manufacturing . The code
must appear on or near the bottom of the
container . This coding is consistent with AB
3299, California's plastic container coding
legislation.

11ERNST& YOUNG
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Appendix I

Letter to and Responses from the
United States Food and Drug Administration
Regarding Notices of Non-Objection to Using

Postconsumer Plastics in Food - Contact Packaging

This appendix includes a copy of the
CIWMB letter sent to the United States Food
and Drug Administration (FDA) requesting:

q Copies of petitions to the
FDA for non-objection use of
recycled plastic in food-contact
packaging

O Copies of the FDA's responses
to these petitions .

The FDA complied with the Board's
request. The letter and responses are
included in this appendix .' A summary of
the FDA's "Notices of Non-objection" are
shown in Table I-1 below.

Each container manufacturer's petition
is for use in conjunction with a specific
product. The FDA authorizes use on a case-
by-case basis, so use by another entity must
be specifically petitioned for, and authorized
by, the FDA .

Food-Contact Packagin
Application

•

Landfill Alternatives

DOLCO Packaging Corp.

Keller and Heckman (for
Hoechst Celanese)

Lewisystems Menasha
Corporation

Goodyear Tire & Rubber
Company

Bullwinkel Partners, Ltd.

Larkin, Hoffman, Daly &
Lindgren, Ltd . (three FDA
notices)

Keller and Heckman (for
Eastman Chemical)

Keller and Heckman (for E .I.
duPont de Nemours & Co .)

Polystyrene .

Polystyrene

Polyethylene terephthalate

Polyethylene or
polypropylene

Polyethylene terephthalate

Polyethylene terephthalate

Polyethylene terephthalate

Polyethylene terephthalate

Polyethylene terephthalate

Egg cartons

Egg cartons

Beverage bottles

Fruit and vegetable crates

Food-contact packaging

Fruit and vegetable baskets
Trilaminated clamshell food-
contact containers

Fruit and vegetable baskets
Fruit and vegetable trays
Bakery and deli containers

Food packaging

Food packaging

Table I4

I

	

Confidential and proprietary information has been
removed from each letter.
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STA . OF CALIFORNIA

	

Pete Wilson . Governor

CALIFORNIA INTEGRATED WASTE MANAGEMENT BOARD
YW 41 Conic. Drive
s,sntxnto, C.Iifosni. 95026

June 8, 1992

Food and Drug Administration
Freedom of Information Staff, HFI-35
5600 Fishers Le.ne
Rockville, Maryland, 20857

Dear Sir/Madam:

I am a representative of the California Integrated Waste
Management B"oard (Board) which is responsible for implementing
Senate Bill (SB) 235 in California . One of the criteria for
complying with SB 235 requires every rigid plastic packaging
container (RPPC) sold or offered for sale in California to be
made from 25 percent postconsumer material by January 1, 1995.

I understand that before a manufacturer is allowed to use
recycled plastic in containers that will have direct contact with
food, the manufacturer must perform extensive tests on the
container and submit detailed data to the Food and Drug
Administration (FDA) . The FDA then issues a letter of non-
objection to the manufacturer. The Board would like to review
petitions sent by container manufacturers to the FDA to determine
the economic feasibility of requiring manufacturers to use 25
percent postconsumer material in their RPPC's.

I would like to obtain copies of the FDA responses to plastic
container manufacturers' requests to use recycled plastic in
containers that will have direct contact with food during the
past five years . Sandra Varner of the Center for Food Safety and
Applied Nutrition suggested I contact your staff to receive this
information.

Your cooperation is greatly appreciate'. If you have any
questions, please feel free to call me at (916) 255-2654 or (916)
255-2391.

Sincerely,

•

Ken Decio
Waste Management Specialist
California Integrated Waste Management Board

Page 1-2

. . D.: .. . .a ..n D, ..~b I Ps .r. . .
a30



a

State of California California Environmental

MEMORANDUM

Protection Agency

To : Executive Staff

	

Date :

	

May 27, 1993

From : - kk
/

O

Subject :

Bob -De

	

Agostino, Deputy Director
Administration and Finance Division
CALIFORNIA INTEGRATED WASTE MANAGEMENT BOARD

COMPUTER GAMES

The new computers come with software which includes a couple of
games . Please see that your staff are reminded, via division or
branch meetings, that it is inappropriate to play games on office
computers (it's actually against State policy) . Even if they do
so on their break time, it looks bad, especially to a visitor who
happens to observe an employee using an expensive piece of State
equipment in that manner . I've instructed the IMB to remove the `
games from the computers, and to ' implement procedures which will
automatically identify, via the LAN control system, any instance
where someone loads unauthorized software onto their PC hard
drive . This is being done to ensure that the Board's computers
are used solely for work-related purposes.



DEPARTMENT OF HEALTH & HUMAN SERVICES

b\,1
/Kr

Mr . Ken Decio

SP-P 1992

California Integrated Waste Management Board
8800 Cal Center Drive
Sacramento, California 95826

Dear Mr . Decio:

This is in response to your letter of June 8, 1992, to the

Freedom of Information Staff in which you requested copies of

our letters to manufacturers regarding their proposed uses of

recycled plastics for food contact . Your request was

forwarded to our office.

The information you requested is enclosed . If we can be of

any further assistance ., please do not hesitate to contact us.

Sincerely yours,

,% ,7i,hJ
Helen R Thorsheim, Ph .D.
Indirect Additives Branch, HFF-335
Division of Food and Color Additives
Center for Food Safety
and Applied Nutrition

Enclosures :

Public Health Service

Food and Drug Administration
Washington DC 20204
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Mr . James R . Frank
Treasurer
Landfill Alternatives, Inc.
628 East North Street
Elburn, IL 60119

Dear Mr . Frank:

This responds to your letter of April 11, 1991, and telephone
conversation of April 29, 1991, concerning the use of post-
consumer polystyrene food-contact items for further use in
the manufacture of egg cartons.

The statements and information which you provided and upon
which we are basing our decision include the following
pertinent facts:

1)

	

The only food-contact use permitted for your post-
consumer polystyrene resin is as egg cartons to package in-
shell eggs .

2)

	

Your recycling operation includes previously used
polystyrene items that were originally regulated for food-
contact use . Your post-consumer polystyrene material

	

•
includes ; (a) curbside household items pre-sorted from
garbage and washed by consumers, (b) food-contact items
collected from food service institutions and washed in your
plant, and (c) 'plant scraps purchased from fabricators of
polystyrene food packaging.

in pellet form.

3)

	

You stated that if the material shows little or no
evidence of separation or efforts by suppliers to limit
contamination, you refuse to accept it for processing.
Additionally, your recycling staff at your recycling facility
is instructed to remove post-consumer recyclable items that
arervisibly contaminated from the recycling process.

4)	You also stated that the recycled polystyrena as
washed with "-

	

.

Anutes . After drying,
the cleaned polystyrene is inspected along with polystyrene
not reauirinq cleaning . These materials are placed in a

ainutes. The
recycled polystyrene r
may be

	

ats Mat -~.
urther processed into pellets, and-. sold

Page 1.4
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Page - 2 Mr . James R . Frank

We find, therefore, that if the above conditions are met, we
would offer no objections to your offering for sale your
post-consumer polystyrene for use in the manufacturing of egg
cartons .

Sincerely yours,

Alan M . Rulis, Ph .D.
Director
Division of Food and Color Additives
Center for Food Safety
and Applied Nutrition

•

•

Pass "is
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Mr . Phil Laughlin
DOLCO Packaging Corp.
2110 Patterson Street
P .O . Box 469
Decatur, Indiana 46733

Dear Mr . Laughlin:

This is in response to your letters of September 26, 1989
and October 24, regarding the use of post-consumer
packaging for further use in the manufacture of egg-
cartons.

In our October 16, 1989., letter to you we requested details
about your recycling operation . We found your October 24,
response and subsequent conversations very helpful and
informative.

In summary, the statements and information upon which we
are basing our decision and which you provided includes the
following pertinent facts:

1) You intend to manufacture only polystyrene egg
cartons and they will contain

	

post-
consumer polystyrene.

2) Your recycling operation includes area household
presorting of garbage to separate recyclable items from
non-recyclable household trash, and requesting households
to rinse and dry their non-paper recyclables before their
separate bagging . You intend then to separate out the
post-consumer polystyrene items from the bagged
recyclables and use this as source material for polystyrene
egg cartons . Previously used polystyrene items include egg
cartons, coffee cups, . meat trays, burger boxes, fond
service shells, and plates.

3) You have stated that consumer education through
community notices, newspapers, radio, and other means has
been effective and allowed you to attain a very clean post–
consumer polystyrene recyclable item . Additionally, your
recycling staff at your recycling facility will be informed
that if a post-consumer recyclable item appears visibly
contaminated it must be removed from the recycling
process .

•

Page I
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Page - 2 Mr . Phil Laughlin

4)

	

You have stated in clarifying remarks that the
recycled material will be formulated from

and post-consumer polystyrene . We
understand that no,additional additives are used.
Additionally, we believe that all the ink you use on egg
cartons and recycled egg cartons should be approved for
food-contact.

5)

	

The temperature and dwell times which you describe
in your letter of October 24, 1989, for the post-consumer
polystyrene is of sufficient intensity and duration to
produce egg cartons, of acceptable sanitary quality for
inshell raw whole eggs.

We find, therefore, that if the above conditions are met,
we would offer no objection to your use of post-consumer
polystyrene in your egg carton manufacturing process.

Sincerely yours,

Gerad L . McCowin
Director
Division of Food and Color Additives
Center for Food Safety
and Applied Nutrition

•

Page 47
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Mr . Ralph A . Simmons
Law Offices
Keller and Heckman
1150 17th Street, N,W.
suite 1000
Washington, D .C. 20036

Re : FAMF 428

Dear Mr . Simmons:

This responds to your submissions of May 25, August 2, August 16,
and December 21, 1990, on behalf of Hoechst Celanese, concerning
the use of post-consumer polyethylene terephthalate (PET) two-
liter bottles to produce regenerated dimethyl terephthalate (DMT)
for further use as a component in the manufacture of PET beverage
bottles .

	

By "regenerated", we mean that DMT is chemically
recovered from PET that has been depolymerized , to its constituent
monomers.

We have reviewed the data that you have provided on the Hoechst
isolation and purification process to produce regenerated DMT
from depolymerized PET bottles . In particular, you have provided
chromatography and mass spectrometry data demonstrating that 410
regenerated DMT is as pure as "virgin" DMT, and that marker
contaminants purposefully added to the original PET bottles are
removed during processing . Based upon our review of these data,
we believe that DMT produced by this process will be of a purity
suitable for use in the production of PET intended for use in
contact with food, in accordance with 21 CFR 174 .5 . Therefore,
we do not object to the use of DMT regenerated by this process as
a component in the manufacture of PET beverage bottles or other
PET food-contact articles, provided that its use in making such
articles is in compliance with 21 CFR 177 .1630.

We recognize that the use of PET bottles as a source of DMT
regenerated by the Hoechst process may be broadly referred to by
some as "recycling" . We wish to emphasize, however, that we do
not consider this process to be "recycling" . The Hoechst process
recovers regenerated DMT from depolymerized PET through a
chemical process . The Hoechst process thus can be distinguished
from either the physical reuse of a regulated article, such as
the reuse of a bottle by washing and refilling, or the physical
recycling of a regulated polymer obtained, for example, by
grinding and remolding a plastic article . In addition, PET
articles, because they are free of adjuvants, such as
antioxidants, that are typically present in other types of
plastic food-contact articles, present a s;eC ia7 case. Because
of the absence of such adjuvants, their fate during Hoechst's
reprocessing of PET bottles need not be considered . This would

Public Health Service

Foot] and Drug Admmistr
Washington DC .4
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not be the case, however, with many other plastics approved for
food-contact use.

We believe that it is-important'to differentiate the Hoechst
process for regenerating DMT from recycling because the data that
you submitted and we reviewed, and the opinion set forth in this
letter, address only the use of regenerated DMT from the Hoechst
process. Thus, this opinion does not authorize or approve the
reuse of PET or other food-contact polymers, or of PET bottles,
through the physical reuse or recycling described above . Indeed,
in the near future, FDA intends to issue food additive
regulations to supplement 21 CFR 174 .5 that will establish
requirements for the use of recycled polymers in contact with
food . These regulations will address issues such as the source
of materials to be recycled and the methods for assuring that
recycled materials do not contain unacceptable levels of
contaminants . Requests for the use of regenerated materials like
DMT or other components of food-contact articles will be
addressed on a case-by-case basis.

In summary, we are issuing this letter addressing the Hoechst
process because, based on the data that you have submitted, ye
believe that the use of regenerated DMT produced by this process
from depolymerized PET bottles to manufacture PET food-contact
articles is within the purview of existing regulations (21 CFR
§§174 .5 and 177 .1630).

We trust that this letter responds fully to your request on this
matter . If you have any further questions, please do not
hesitate to contact me .

Scerel~y
^
yours,

Alan M . Rulis, Ph .D.
Director
Division of Food and Color Additives
Center for Food Safety
and Applied Nutrition

cc : Vernon F . Barham, Ph .D ..
Hoechst Celanese Corporation
P .O . Box 32414
Charlotte, NC 28232-2114
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•Mr . Robert C . Wick
Product Manager
Lewisystems
Menasha Corporation
128 Hospital Drive
Watertown, WI 53094-0508

Dear Mr . Wick:

This is in reference to your letters of November 15, 1990,
December 11, 1990, and January 4, 1991, and telephone
conversations concerning the use of recycled polyethylene or
polypropylene to fabricate food harvesting crates . As we
understand the uses you are considering, the crates are to be
used for transpgrting_f .r.uits and vegetables from the field to
the processing plant during harvesting, and for storing and
transporting pre-packa ged foods . The recycled crates are
constructed with food-contact polyethylene or polypropylene
obtained either from (1) damaged harvestin g crates or (2)
recycling plants.

First, the use of any crate holding pre-packaged food is not
a food-additive situation if the immediate food-contact
container protects the food and prevents migration of
substances from the crate to food . This appears to be the
case in your use of crates for storing and transporting pre-
packaged foods . Thus, whether the crates contain recycled
material or not, it does not require a food additive
approval.

Regarding the use of recycled polyethylene or polypropylene
harvesting crates, you indicated that damaged crates are
routinely washed and freed of debris before recycling.
Additionally, during re-fabrication of the recycled
harvesting crates, clean damaged crate resin or clean
polyeghylene or polypropylene	 resinFrom a recycling center
is routinely

Because of this, and ;because the re-fabricated
crates come into contact with raw fruits and vegetables only

•

•
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for short periods of time at ambient temperatures and the
fruits and vegetables are subsequently washed at the
processing plant, we believe there will be little likelihood
that substances will migrate from the crates and remain on
the raw fruits and vegetables . Therefore, we do not object
to your use of recycled harvestin g crates fabricated as
described above for transporting raw fruits and vegetables
from the field to the processing plant.

Sincerely yours,

Alan M . Rulis, Ph .D.
Director
Division of Food and Color Additives
Center for Food Safety
and Applied Nutrition

Page 1-11
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Public Hearth son

Food and Drug Ac
Washington DC

Mr . E. N . Nowak
Section Head, Toxicology and
Regulatory Compliance
The Goodyear Tire & Rubber company
142 Goodyear Blvd.
Akron, OH 44305-0001

Re:- Food Additive Master File 472

Dear Mr . Nowak:

This responds to your submissions of April 17, September 6,
and September 19, 1991, concerning the use of post-consumer
polyethylene terephthalate (PET) to produce reconstituted PI
for re-use in the manufacture of food packaging. In this
letter "reconstituted" means that PET has been depolymerized
to its oligomers

	

and
re-polymerized in the

to re or.
PET resin.

We have reviewed the data that you have provided on the
isolation and purification process to produce reconstituted
PET from depolymerized PET bottles . In particular, you have
provided analytical data, including gas chromatographic data
demonstrating that reconstituted PET is of suitable purity a
that marker contaminants representing polar volatile, non-
polar volatile, polar non-volatile, and non-polar non-volati
compounds, purposefully added to the post-consumer PET feed
material, are adequately removed during your multi-step
process . Also, we agree that the barrier properties of PET
make it unlikely that heavy metals would penetrate this resi
and that if any are present in the resin, they would not
readily migrate out ; therefore, we do not believe that heavy
metals would be a food additive concern for PET in your
recycling process . Consequently, for PET, contamination wit
a heavy metal to demonstrate removal by your recycling proce
is not necessary . However, we request that you provide us
with a copy of your data on metal contamination of recycled
resins obtained by X-ray fluorescence for our information.

Based upon our review of these data, we belieaa that yottr
mult.1ctew proceet is extremely efficient at reducing
potential organic contaminants and that PET produced by thAl,

Page 1-12
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process will be of suitable purity for use in the production
of PET packaging intended for contact with food, in accordance
with 21 CFR 174 .5 . Therefore, we do not object to the use of,
PET reconstituted by this process for use in the manufacture
of PET packaging for food contact, provided that its use in
making such articles is in compliance with 21 CFR 174 .5 and
177 .1630.

Further, PET articles present a special case, because they are
relatively free of adjuvants, such as antioxidants, that are
typically present in other types of plastic food-contact
articles . Because of the absence of such adjuvants, their
fate during your reprocessing of post-consumer PET bottles
need not be considered . This would not be the case, however,
with other plastics approved for food-contact use.

We emphasize that the data you submitted and we reviewed, and
the opinion set forth in this letter address only the use of
reconstituted PET from your process . Thus, this opinion does
not apply to the reuse of PET or other food-contact polymers,
or the reconstitution of PET by other processes.

we further emphasize that we are issuing this letter
addressing your process because, based on the data that you
have submitted, we believe that the use of reconstituted PET,
produced by this process from depolymerized post-consumer PET,
to. manufacture food-contact articles is within the purview of
existing regulations (21 CFR 174 .5 and 177 .1630).

We trust this letter responds fully to your request on this .
matter . If you have any further questions, please do not
hesitate to contact our Indirect Additives Branch at 202-472-
5690 .

Sincerely yours,

44
Alan
"

M. Rulis, Ph .D.
Director
Division of Food and Color Additives
Center for Food Safety
and Applied Nutrition

Page I-13



Mr . Eric F . Greenberg
Bullwinkel Partners, LTD.
19 South LaSalle Street
Chicago, Illinois 60603-1493

Re : Food Additive Master File 492

Dear Mr . Greenberg:

This responds to your submissions of June 13 and October 17,
1991, and your recent letter of . July 24, 1992, regarding the
use of post-consumer polyethylene terephthalate (PET) to
manufacture fresh fruit and vegetable baskets and to
manufacture tri-laminate clamshell food-contact containers
consisting of a

	

thick inner and outer layer of food-
contact virgin PET, complying with 21 CFR 177 .1630,
sandwiching a core layer of post-consumer PET . Your letter
also states that the clamshell and basket containers are
intended to contact food for only short periods of time and at
ambient temperatures and below.

The information you have provided describes, in detail, your
collection, washing, sorting, grinding, separation, cleaning,
processing, and extrusion processing procedures for the use of
recycled PET to manufacture baskets for packaging fresh fruits
and vegetables . Based upon our review of this information, we
find that there will be little likelihood that substances from
recycled PET will migrate at significant levels from the
baskets and remain on the fresh fruits and vegetables at the
time of consumption . Therefore, your intended use of recycled
PET to manufacture baskets for fresh fruits and vegetables
will not require an amendment to the food additive regulations
as long as use is limited to room, temperature or below.

We have also reviewed the analytical data you provided to
demonstrate that the

	

_ layer of virgin PET is an effective
functional barrier for intentionally contaminated post-
consumer PET resin used as the non-food contact layer of
laminate structures . Based on our review of these data, we
find that there is little likelihood that substances from the
recycled PET will migrate to food at significant levels if the
recycled PET is separated from food by at least a 1.0-mil
thick layer of virgin PET that complies with 21 CFR 177 .1630.
Therefore, your intended use of recycled PET as the non-food-
contact layer in laminated clamshell ctimtainers does not

•
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Page 2 - Mr . Eric F . Greenberg

require amendment of the food additive regulations as long as
it is separated from-food by a layer of virgin PET at least
1 .0 mil thick and the use of the containers is limited to
short term storage (less than 2 weeks) of food at room
temperature or below.

If you have any further questions related to this letter,
please do not hesitate to contact us.

Sincerely yours,

Alan M . Rulis, Ph .D.
Director
Division of Food and Color Additives
Center for Food Safety

and Applied Nutrition

Page 14$
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Mr . Frank I . Harvey
Larkin, Hoffman, Daly & Lindgren, Ltd.
Attorneys at Law
1500 Northwestern Financial Center
7900 Xerxes Avenue South
Bloomington, MN 55431

Dear Mr . Harvey:

This responds to your letters of October 13, and December 11,
1990, concerning the use of post-consumer recycled
polyethylene terephthalate (PET) to fabricate quart and pint
size baskets for packaging fresh fruits and vegetables . The
baskets are constructed from recycled polyethylene
terephthalate soda bottles obtained from recycling plants.

The baskets will be used to package fresh
vegetables and fruits, such as strawberries, tomatoes, etc .,
that are usually washed before consumption.

You indicated further that the recycled PET will not be
blended with virgin material nor are any adjuvants added to
the recycled PET . Because of the methods of processing
described in your letters, and because the re-fabricated
baskets come into contact with fresh fruits and vegetables at
ambient temperatures and below, and the fruits and vegetables
are typically washed prior to consumption, we believe there
will be little likelihood that substances will migrate from
the baskets and remain on the ' fresh fruits and vegetables at
the time of consumption . Therefore, we do not object to your
use of recycled baskets fabricated as described above for
packaging fresh fruits and vegetables.

Sincerely yours,

Alan M. Rulis, Ph .D.
Director
Division of Food and Ce2Ot Additives
Center for Food Safety
and Applied Nutrition

•
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Mr . Frank I . Harvey
Larkin, Hoffman, Daly & Lindgren, Ltd.
Attorneys at Law
1500 Northwestern Financial Center
7900 Xerxes Avenue South
Bloomington, MN 55431

Dear Mr . Harvey:

This responds to your letter of'July 3, 1991, and telephone
conversation with Mr . Richard White on July 11, 1991, concerning
the use of post-consumer recycled polyethylene terephthalate
(PET) to fabricate produce trays for packaging fresh fruits and
vegetables . The trays are constructed from recycled polyethylene
terephthalate soda bottles obtained from recycling plants.

You confirmed in your telephone conversation that recyclable PET
used to make fruit and .vegetable trays is collected and
processed the same way as PET used to make the fruit and
vegetable baskets which FDA approved in a letter dated April 24,
1991 . You further stated that the only difference between the
baskets and the trays is the physical shape of the package.
Because the methods of processing recyclable PET, and the
conditions and intended use of the recycled PET described in your
letters of October 13, and December 11, 1990, have not changed,
we do not object to your use of trays fabricated from recycled
PET as described in your letter of July 3, 1991, for packaging
fresh fruits and vegetables held at room temperature or below.
Any additional uses would require further evaluation of potential
consumer exposure to any contaminants that may be in the recycled
resin .

Sincerely yours,

4/
Alan M . Rulis, Ph .D.
Director
Division of Food and Color Additives
Center for Food Safety
and Applied Nutrition
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Mr . Frank I . Harvey
Larkin, Hoffman, Daly and Lindgren, Ltd.
1500 Northwestern Financial Center
7900 Xerxes Avenue South
Bloomington, Minnesota 55431

Dear Mr . Harvey:

This responds to your letter of -November 7, 1991., concerning
the use of post-consumer recycled polyethylene terepthalate
(PET) as the inner core of a triple layer, coextruded sandwich
construction . You state that the outer layers of the laminate

recycled material . The,laminate
will be used to make containers for prepared bakery and deli
products . You also state that the post-consumer PET will be
recycled by the same method that is described in your letter
dated October 13, 1990.

Based upon our review of the information you provided and
other data, we find that there is little likelihood of
contaminants migrating into food in significant amounts from
post-consumer recycled PET, when used in accordance with the
conditions described in your letter . Therefore, your intended
use of post-consumer recycled PET would not require an
amendment to the food additive regulations as long as : 1) the
recycled PET is separated from food by a layer of virgin PET
that is at least 1 .0 mil thick, 2) the virgin PET used as the
food-contact layer complies with 21 CFR 177 .1630, and 3) use
of the laminate is limited to short term storage (less than
two weeks) of food at refrigerated and room temperatures.

If we can be of any further assistance, please do not hesitate
to contact us .

Sincerely yours,

4/
Alan M . Rulis, Ph .D.
Director
Division of Food and Color Additives
Center for Food Safety

and Applied Nutrition
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Mr . John B . Dubeck
Law Office
Keller and Heckman
1150 17th . Street N .W.
Washington, DC 20036

Dear Mr . Dubeck:

This responds to your submissions of April 12, June 6, and June
14, 1991, on behalf of Eastman Chemical Company, concerning the
use of post-consumer polyethylene terephthalate (PET) to produce
regenerated ethylene glycol (EG) and dimethyl terephthalate (DMT)
for further use as components in the manufacture of PET for food
packaging . In this letter "regenerated" means that EG and DMT
are chemically recovered from PET that has been depolymerized to
its constituent monomers.

We have reviewed the data that you have provided on the Eastman
isolation and purification process to produce regenerated EG and
DMT from depolymerized PET bottles . In particular, you have
provided analytical data including gas chromatographic data
demonstrating that regenerated EG and DMT are of suitable purity
and that marker contaminants purposefully added to the reaction
mixture are removed during Eastman's multi-step process . Based
upon our review .. of these data, we believe that Eastman's multi-
step process is extremely efficient at reducing potential
contaminants, and that EG and DMT produced by this process will

•

	

be of suitable purity for use in the production of PET intended
for use in contact with food, in accordance with 21 CFR 174 .5.
Therefore, we do not object to the use of EG and DMT regenerated
by this process as components in the manufacture of PET packaging
for •food-contact, provided that its use in making such articles
is in compliance with 21 CFR 177 .1315 and 177 .1630.

In addition, PET articles, because they are free of adjuvants,
such as antioxidants that are typically present in other types
of plastic food-contact articles, present a special case.
Because of the absence of such adjuvants, their fate during the
Eastman reprocessing of post-consumer PET bottles need not be
considered . This would not be the case, however, with other
plastics approved for food-contact use.

We emphasize that the data you submitted and we reviewed, and the
opinion set forth in this letter address only the use of
regenerated EG and DMT from Eastman's process . Thus,. this
opinion does not authorize or approve the reuse of PET or other
food-contact polymers, to regenerate EG and DMT by other
processes.

•
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Page - 2 Mr . John B . Dubeck

We further emphasize that we are issuing this letter addressing
the Eastman process because, based on the data that you have
submitted, we believe that the use of regenerated EG and DMT
produced by this process from depolymerized post-consumer PET to
manufacture PET food-contact articles is within the purview of
existing regulations (21 CFR 174 .5, 177 .1315 and 177 .1630).

We trust this letter responds fully to your request on this
matter . If you have any further questions, please do not
hesitate to contact our Indirect Additives Branch at 202-472-
5690 .

Sincerely yours,

/S/
Alan M. Rulis, Ph .D.
Director
Division of Food and Color Additives
Center for Food Safety
and Applied Nutrition

•

•

•
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OCT 14 1992

Mr . Ralph A . Simmons
Keller and Heckman
1001 G Street, NW
Suite 500 West.
Washington, DC 20001

Re : Food Additive Master File No . 515

Dear Mr . Simmons:

' This is in response to your submission of May 15, 1992, on
behalf of E . I . duPont de Nemours F. Co ., concerning the use of
post-consumer polyethylene terephthalate (PET) to produce
regenerated ethylene glycol (EG) and dimethyl terephthalate
(DMT) for further use as components in the manufacture of PET
for food packaging . In this letter "regenerated" means that
EG and DMT are chemically recovered from PET that has been
depolymerized to its constituent monomers.

We have reviewed the dats that you have provided on the duPont
isolation and purification process to produce regenerated EG
and DMT from depolymerized post-consumer PET . In particular,
you have provided analytical data including gas

•

	

chromatographic, atomic absorption spectroscopic, and
spectrophotometric data demonstrating that regenerated EG and
DMT are of suitable purity and that marker contaminants
purposefully added to the reaction mixture are removed during
duPont's multi-step process . Based upon our review of these
data, we believe that the efficiency of duPont's multi-step
process in reducing potential contaminants is sufficient to
produce EG and DMT of suitable purity for use in the
production of PET intended for use in contact with food, in
accordance with 21 CFR 174 .5 . Therefore, the use of EG and
DMT regenerated by this process as components in the
manufacture of PET food-contact articles would not require a
food additive petition to the Food and . Drug Administration,
provided that their use in making such articles is in
compliance with 21 CFR 177 .1315 and 177 .1630.

We emphasize that the data you submitted and we reviewed, and
the opinion set forth in this letter address only the use of
regenerated EG and DMT from duPont's process . Thus, this
opinion does not authorize or approve the reuse of PET or
other food-contact polymers, to regenerate EG and DMT by other
processes.

•
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Page 2 - Mr . Ralph A . Siamons

We further emphasize that we are issuing this letter
addressing the duPont prc•cess because, based on the data that
you have submitted, we believe that the use of regenerated EG
and DMT produced by this process from depolymerized post-
consumer PET to manufactLre PET food-contact--articles –is
within the-purview of dRi_stirg regulations (21 CFR 174 .5,
177 .1315, and 177 .1630).

We trust this letter responds fully to your request on this
matter . If ycu have any further questions, please do not
hesitate to contact our Indirect Additives Branch at
202-254-9511 .

Sincerely yours,

A/
Alan M. Rulis, Ph .D.
Director
Division of Food and Color Additives
Center for Food Safety

and Applied Nutrition

•

•
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Appendix J

Letter to and Response from the
United States Food and Drug Administration

Regarding Postconsumer Plastics in Trash Bags

This appendix contains a copy of the
letter the CIWMB sent to the United States
Food and Drug Administration (FDA)
requesting comments on the absorption of
contaminants into food stored in recycled
content trash bags. Also included is the
response from the FDA, Division of Food
and Color Additives.

The Division states trash bags are not
intended to hold food and, therefore, are not

subject to FDA regulation . Also, if food were
stored in recycled content trash bags, it is
unlikely food would have much contact with
the trash bags because food products
typically are protected by approved food-
contact packaging . Unwrapped food which
would have direct contact with the trash
bags is usually stored for a short period and
washed before consumption . Therefore, the
use of recycled material in trash bags is not
considered a threat to food safety .

•

•
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July 10, 1992

Dr. Corbin Miles
Indirect Additives Branch (DPP-335)
Food and Drug Administration
200 C Street SW
Washington, D .C . 20204

Dear Dr . Miles:

The California Integrated Waste Management Board is the lead agency
responsible for managing the. state's non-hazardous solid waste. one
of the many legislative mandates being implemented by the Board
requires the uao of recycled postconsumer materials in the manufacture
of trash bags destined for sale in California . Several trash bag
manufacturers have raised concerns about their liability if a consumer
were to be harmed by the migration of potential contamination from
recycled resin . We would like your input regarding the likelihood of
the absorption of contaminants into food products which may
occasionally be (stored in recycled content trash bags.

Board staff suspects that the possibility of recycled resin
contaminants migrating into food is not a significant issue for trash
bags. I would appreciate any guidance you could provide to help sic

• address this issue . The enclosed materials include information on
California's recycled content trash bag program, a review of the
reasons why Board staff believe this is not a significant issue, and a
list of questions which I hope you can address.

Staff intends to publish draft regulations for the program in
September, 1992 . Any information you can supply before then would be
especially appreciated . Please contact Jerry Hart (916/255-2399) or
Chris Allen (916/255-2368), who are working on this project . Thank
you for your assistance.

Sincerely,

tohrtalarthesm
,chief

ets Development Branch

Attachments

1
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$AMMARY of CALIFORNIA'S RECYCLED CONTENT TRASH BAG PROGRAM

Senate Bill 2092 (California Public Resources Code 541970-41977)
became law in September 1990 and requires 10% of the material used to
make trash bags sold in California to be postconsumer recycled
material in 1993 (bags under 1 .0 mil exempted) . This requirement
increases to 30% content in 1995 (bags under 0 .75 mil exempted).

Trash bag manufacturers and processors who produce postconsumer
material used in trash bags are required to annually certify
compliance to the Board beginning March 1994 . Beginning in 1995,
trash bag manufacturers can indicate their inability to comply by
documenting that recycled materials were not available within a
reasonable period of time or that recycled materials did not meet
postconsumer material quality standards . These quality standards must
be developed by the Board.

During the spring and summer of 1992 Board staff have been conducting
informal meetings and toured several facilities to hear comments and
concerns regarding the program. Board staff will publish draft
regulations during September 1992, with the ultimate goal of adopting
final regulations by the end of the year.

CONTAMINANT MIGRATION

The following is a list of reasons why Board staff does not feel the
transfer of potential contamination in recycled resin to food stored
in trash bags is a significant issue.

* Trash bags are not widely used to hold or store food . One
consumer survey conducted by a trash bag manufacturer indicated
that only a quarter of surveyed consumers had ever used trash
bags to hold or store food . Consumers reported that they most
commonly used white "kitchen bags" for storing products such as
ice, fresh meat/poultry/fish, and fresh fruit/vegetables.

* Trash bags typically are in contact with food for a short period
of time . Products such as ice, fruit, vegetables, and meat are
all perishable food products which are usually refrigerated or
kept at room temperature . This situation is very similar to
plastic grocery bags, for which the/FDA has already given no-
objection status for recycled postconsumer content.

* Trash bag manufacturers can label their products with warnings to
avoid prolonged storage of food in trash bags, or to refrain from
storing food in trash bags entirely.

* Food stored in trash bags is not normally subject to a driving
force such as heat that would initiate migration of contaminants
into food. Most longer term storage of food in trash bags would
involve dry products or freezing temperatures.

2
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• Most of the postconsumer plastic feedstock used to make recycled
low density polyethylene (=PE) and linear low density

410

	

polyethylene (LLDPE) are collected from retail or industrial
sources which are unlikely to introduce contaminants into the
material (e .g . used pallet wrap, used product bags) . Those two
resins account for around 70% of the resin used for trash bags.

* Consumers are less likely . to contaminate postconsumer film scrap
with household chemicals and other contaminants because plastic

i film products typically cannot conveniently hold or store such
materials.

* Trash bags are not commonly collected for recycling, greatly
reducing the possibility that any trace contaminants introduced
by postconsumer resin would be successively recycled and become
concentrated over time to a hazardous level.

QDESTION$

1. Dote the FDA have a position, regulation, statute, or other legal
precedent that would clearly allow or prohibit the use of
properly cleaned postconsumer resin in trash bags?

2. If a trash bag manufacturer made a good faith effort to ensure
their recycled feedstocks were uncontaminated, and if they
included a label on their product advising consumers not to use
the product for food handling or storage, would the manufacturer
be liable if a consumer claimed migration of contaminants had

•

	

occurred?

3. Could a trash bag manufacturer, or the Board, ask for a letter
from the FDA stating that there was no evidence which would
prohibit the use of recycled postconsumer resin to manufacture
trash bags? If so, how would such a process be initiated, what
would be involved, and how long might it take to complete?

3
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Mr. John Smith
California Integrated Waste Management Board
8800 Cal Center Drive
Sacramento, California 95826

Dear Mr. Smith:

This is in response to your letter of July 10, 1992,
requesting our comments on the use of recycled plastic in
garbage bags . You state that there is some concern about the
possible use of trash bags to hold food.

The Food and Drug Administration (FDA) defines food additives
under section 201(s) of the Federal . .Food .,--Drug-,-and-Cosmeti-c--

--ActT - A-food additive is defined as "any substance the
intended use of which results or may reasonably be expected to
result, directly or indirectly, in its becoming a component or
otherwise affecting the characteristics of any food . . ."
(emphasis added) . Since trash bags are not intended to hold
food, their. components would not be considered food additives
and would not be subject to regulation by FDA.

Additionally, if trash bags were used to hold food, they might
be expected to be used in a similar manner as plastic grocery
bags . The agency has previously stated that grocery bags are
an acceptable use of recycled plastics . Most food placed in
grocery bags are separately wrapped in approved food-contact
packaging and would not contact the grocery bag. Those foods

. that are not wrapped are expected to contact the grocery bag
for short periods of time and at ambient temperatures . Also,
much of the food that is not wrapped would be washed before
being consumed.

If we can be of any further help, please do not hesitate to
contact us .

Sincerely yours,

/ r, lh t,\ 7L ia..titi-,e.e– \n .

Helen R . Thorsheim, Ph .D.
Indirect Additives Branch, HFF-335
Division of Food and Color Additives
Center for Food Safety
and Applied Nutrition

•

•
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Appendix K

Methodology Used to Estimate Rigid Plastic Packaging
Container Sales and Municipal Solid Waste in California

This appendix describes the
methodology used to estimate sales of rigid
plastic packaging containers (RPPCs) in
California . Because of the availability of
more complete data from waste
characterization and resins sales studies
performed at the national level, national
statistics are used to derive a preliminary
estimate of California RPPC sales . It is
assumed than RPPCs generated iii the U .S.
(i .e., entering the waste stream, but prior to
diversion) also are sold in the U .S ., thus
the terms "generation" and "sales" are used
interchangeably. A definition of relevant
terms is provided in Table K-1.

National RPPC sales are determined
primarily from 1991 container sales by resin
type (i .e., PETE, HDPE, V, LDPE, PP, PS) as
reported by Modem Plastics (January 1992).
Additional information is obtained from the
U.S. Department of Commerce . National
RPPC sales exclude closures, pigments,
additives, adhesives, and labels which may
have been added to the containers . Also, it
is assumed that a one percent loss occurs in
the manufacture of new plastic packaging,
an amount which is deducted from reported
resin sales to derive RPPC sales .'

Unless specific RPPCs are tracked by
a state agency, California RPPC sales, as
reported in this conceptual plan, are an
extrapolation of national resin sales
statistics. The California Department of
Conservation, Division of Recycling, tracks
sales of PETE carbonated beverage bottles,
and the California Department of Food and
Agriculture estimates sales of milk in various
containers, including HDPE milk jugs.

Because California has approximately
12.4 percent of the U .S. population,2 and
California consumption patterns are

consistent with national averages, the RPPC
sales are calculated by multiplying adjusted
national resin sales by 12.4 percent.
California population statistics vary each year
and, therefore, this percentage used to
estimated California RPPC sales should be
adjusted annually. The general formula is as
follows:

CA - I U.S.
RPPC

	

]%. .

	

ll
(resin 1( i00% - mfg ) X 12 .4%

sales

	

sales )%

	

loss J
An exception to this estimate was made

for some HDPE and all LDPE containers.
The United States Department of Commerce
reports industry statistics which show that
sales in California are less than the national
average for pharmaceuticals and cosmetics in
HDPE containers, as well as various products
stored in LDPE containers . Therefore, sales .
for these RPPCs have a lower conversion
factor (11 .95 percent and 11 .92 percent,
respectively))

Table K-1
Definition of Terms

Sales (or Generation) – the gross amount
(weight, volume, or percentage) of materials
entering the waste stream.

Recovery— diversion of materials from the
waste stream for reuse or recycling.

Discards — materials . remaining after
recovery for reuse and recycling.
These items are usually combusted in
transformation facilities or disposed in
landfills although some are littered, stored,
or disposed on-site, particularly in rural
areas.

In addition to the California RPPC sales
calculations, the composition of California
municipal solid waste (MS\10 was

1 Franklin Associates estimates one percent resin
loss occurs in the manufacturing process . 3 County Business Patterns, L.S . Department of

2 California Department of Finance, 1992 Commerce, Bureau of Census, 1989.
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Appendix K	 Methodology Used to Estimate RPPC Sales and MSW in California

estimated. Because California does not

	

because Californians generate slightly more•
report waste statistics by MSW but rather

	

MSW per capita than national rates . The
by all solid waste generated, California

	

formula is as follows:
MSW was extrapolated from national MSW
figures. The conversion factor used is

	

CA

	

U.S.
slightly higher than the population percent

	

Msw

	

MSW x t3% .
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Appendix L

Germany's Packaging Legislation

In June 1991, the German Parliament
passed the Waste Packaging Ordinance
(Verpackungsverordnung), establishing
stringent and extensive requirements on
many types of packaging. This Ordinance
covers six material types (plastic, paper,
glass, metal, aluminum, and laminates) and
requires all used packaging to be returned
to the original packaging manufacturer.
The packaging manufacturer is responsible
for collecting and recycling, or disposing
the packaging it produces . The purpose
of this program is to build a recycling
infrastructure and industry, thus reducing
the amount of discards in the municipal
solid waste stream.

A. Requirements

The Waste Packaging Ordinance
• establishes requirements for three categories

of packaging : transport, secondary, and
primary packaging . In general, the
Ordinance establishes the following
packaging guidelines:

q Be source reduced by weight or volume
to the packaging level absolutely
necessary for the product

q Be refillable as technologically feasible

q Be recycled if refilling is impossible.

No recycling rates are specified in the
Ordinance for transport or secondary
packaging . Recycling rates are established
for primary packaging as discussed below.

1. Transport Packaging

Transport packaging is used to protect
products from damage when transported from
the manufacturer to the distributor . Examples
of transport packaging include barrels ; sacks,
pallets, canisters, cardboard boxes, and shrink
wrapping. By December 1, 1991, the product

•'

manufacturer must take back all transport
packaging after its use or make arrangement
for its reuse.

2. Secondary Packaging

Secondary packaging is supplementary
wrapping not in direct contact with the
product that can be removed without
reducing the safety of transporting the
product. The purpose of secondary
packaging is to prevent theft or promote
advertising. Examples include exterior
boxes, cartons, trays, plastic bags, blister
packs, and films.

Effective April 1, 1992, all secondary
packaging must be removed at the point
of sale, unless the consumer wishes to take
the secondary packaging home and return
it later . Retailers must provide on-site
recycling bins for customers to return
packaging . The retailer is required to return
the packaging to the package manufacturer.
The Ordinance does not specify how this
packaging law is enforced with respect to
imported goods sold in Germany.

3. Primary Packaging

Primary packaging is used by the final
consumer to transport and protect purchased
goods until consumption . Primary
packaging includes bottles, jars, cans, pails,
and canisters.

Retailers must accept the return of all
primary packaging which then is returned to
the package manufacturer . The Ordinance
establishes the following collection and
recycling rates for primary packaging:

O Effective January 1993, 30 percent of all.
plastic packaging by weight must be
collected. Of this amount, 30 percent
must . be recycled, implying nine percent
of all plastic packaging will be recycled

SERNVST&YOUNG
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Germany's Packaging Legislation

To ensure primary packaging is
collected from consumers and then
recycled, all industries participating in
the Dual System must contract with an
individual recycling firm . The contracts
guarantee the recycling firm will accept
the packaging material collected and
sorted by the DSD . Also, the UBA
(Germany's counterpart to the U .S.
Environmental Protection Agency) has
banned incineration of all packaging that
is collected through the Dual System.

The DSD will collect and sort only
packaging material marked with a green
dot. The green dot, which is issued by

-the DSD; is alabel placed on-packaging
signifying that the manufacturer is
licensed by the DSD and is a member
of the Dual System . To acquire a green
dot license, the manufacturer must
guarantee to accept and recycle at
requisite rates the collected and sorted
packaging.

In order to finance this system, the
DSD imposes a per package licensing
fee on the packaging manufacturer of
0.01-0.20 DM (0.6-12 cents) . The fee is
based on package size and volume, and
is expected to generate approximately
two billion DM ($1 .2 billion) in annual
operating revenues . The initial program
costs will be borne by the packaging
manufacturers . It is expected the
additional costs of providing a dual
recycling system will be passed on to
consumers through higher retail prices
as is common with most fees and taxes.

Membership in the Dual System
encourages source reduction. Because
the licensing fee imposed by the DSD
is based on volume, manufacturers are
encouraged to reduce unnecessary
layers of packaging to reduce product
cost . It appears manufacturers are
opting for joining the Dual System
because prices are not as inflated as
those with a deposit fee.

O Effective July 1995, 80 percent of all
plastic packaging by weight must be
collected. Of this amount, 80 percent
must be recycled, implying 64 percent
of all plastic packaging will be
recycled.

The remaining packages not recycled or
reused may be disposed as industrial waste
in public waste disposal facilities.

A package manufacturer is required to
participate in either the deposit system or
dual system. Each system is discussed below.

a. Deposit System

To entice consumers to return
packaging to retailers, a deposit of DM
0.50-2.0 ($0.30 - $1 .20) is assessed on
only packaging for drinks, detergents,
cleaning agents, and paints at the time
of purchase and refunded when the
package is returned . Industry may
substitute this deposit system for
participation in the Dual System.

b. Dual System

The "Dual System" was organized
to avoid the refundable deposit fee on
products and to reduce the amount of
packaging returned to retailers. The
Duales System Deutschland (DSD), an
industry-funded private organization,
consists of over 500 members including
product manufacturers . The DSD
operates alongside the state municipal
collection system and provides an
infrastructure to collect and separate
primary packages . Industry, not the
government, funds this collection effort.

The DSD provides every German
household with recyding bins which
they are legally required to use . By
1993, DSD is expected to supply 90
percent of the German population with
recycling bins and collection service .

•
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Appendix L	 Germany's Packaging Legislation

B. Waivers and Exemptions

• The Ordinance states that the following
forms of primary packaging are exempt
from being returned:

q Packaging containing residual materials
or adhesives made from substances or
preparations which endanger public
health (pursuant to Germany's
Ordinance on the Hazardous
Characteristics of Substances and
Preparations) or endanger the
environment (pursuant to the
Chemicals Act)

q Packaging requiring .special disposal
procedures because of legal restrictions

q Packaging for plant protection agents,
disinfectants, pesticides, and hospital
waste.

Transport and secondary packaging for all
products receive no exemptions.

C. Enforcement

Parties deliberately or negligently
committing the following are deemed to
have committed an administrative offense:

q Package manufacturers who reject
returned transport packaging or do
not actively reuse or recycle transport
packaging

D. Funding

Funding for Ordinance administration
is provided by a tax included in the primary
packaging deposit fee charged to consumers.
Most product manufacturers are participating
in the industry-funded DSD. Therefore,
administrative costs are low because the
collection infrastructure is being provided by
the DSD. Deposit fees are expected to
generate two billion DM ($1 .2 billion)
annually.

q Distributors or retailers who fail to
remove secondary packaging or do
not provide the consumer with an
opportunity to remove such
packaging

q Distributors or retailers who fail
to provide clearly visible and easily
accessible collection containers for
secondary packaging or do not
actively recycle or reuse secondary
packaging

q Distributors or retailers who neglect
to charge a deposit fee or deny the
deposit refund for products without
a "green dot"

q Package manufacturers who reject
returned primary packaging, or do
not actively recycle or reuse primary
packaging.
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Appendix M

California Plastic Container Coding Law

The California Legislature passed .
Assembly Bill 3299 in 1988 which requires
all rigid plastic bottles and containers sold in
California beginning January 1992 to have a
label or imprint indicating resin composition.
A copy of this bill is provided in Exhibit
M-1 . A list of code abbreviations used on
the labels is maintained by the Department
of Conservastion, Division of Recycling, and
is shown in Exhibit M-2.

California's plastic container coding law
is consistent with the voluntary guidelines
established in 1989 by the Society of the
Plastics Industry, Inc., (SPI). SPI's guidelines
formalized a preexisting voluntary coding
system which identifies plastic bottles and
other containers by resin type . Because

different resins cannot be processed
together, this coding system assists recyclers
in sorting plastic containers and provides
uniform, consistent labeling procedures.

The code is a three-sided triangular
arrow with a number in the center and
letters underneath . The number inside and
the letters indicate the resin from which the
container is made . As shown by Exhibit
M-3, the six most commonly sold
thermoplastic resins are used in a variety of
plastic products . Because significant volumes
of plastics and a variety of resin types are
used to produce plastic packaging and
containers, the established coding system
targets those containers used in packaging
which have the greatest recycling potential.

BERNST&YOUNG

	

Page M-1

Z .



EXHIBIT M-1

Assembly Bill No. 3299

CHAPTER 838

An act to add Division 12 .7 (commencing with Section
18000) to the Public Resources Code, relating to solid waste.

[Appo.rd by Go unor Setsember 12, 19M . Iced with Screwy or sue
Sept®ber 13, 1988.1

LEGISLATIVE COUNSEL'S DIGEST
AB 3299, Killea. Solid waste: plastics.
(1) Existing law prohibits the use of plastic connectors for

beverage containers that are not degradable, as defined,
except as specified.

This bill would declare legislative findings and intent, and
would require all rigid plastic bottles, as defined, and rigid
plastic containers, as defined, sold in California on and after
January 1,1992, to have a label, as defined, which indicates
their composition; as specified.

The bill would also require, on and afterJanuary 1,1989,
the Division of Recycling of the Department of Conservation
to maintain a list of abbreviations used in those labels, and to
provide a copy of that list to any person upon request.

The bill would make it a crime, punishable by a specified
fine, to manufacture for use in this state any rigid plastic
container, as defined, which is not labeled, in accordance
with the bill, thereby imposing a state-mandated local program.

The bill would require the Legislative Analyst to submit
a report on compliance with the bill .10 the Legislature on or
before January 1, 1993.

(2) The California Constitution requires the state to
re imburselocal agencies and school districts for terrain costs
mandated by the state. Statutory provisions establish
procedures for making that reimbursement.

This bill would provide that no reimbursement is required
by this act for a specified reason.

The people of the State of California do enact as follows:

SECTION 1 . Division 12.7 (commencing with Section
18000) is added to the Public Resources Code, to read:

DIVISION 12.7. PLASTIC WASTE

CHAPTER 1 . LEGISLATIVE FINDINGS

18000. The Legislature finds and declares the following:
(a) Facilitating the recycling of plastics is in the best

interests of the state.
(b) This division is intended to require all plastic products

sold in California on and after January 1, 1992, to have a
molded label indicating the plastic resin used to produce the
product

CHAPTER 2. CONTAINERS AND PACKAGING

18010. "Rigid plastic container" means any formed or
molded article comprised predominantly of plastic resin and
having a relatively inflexible finite shape or form intended

primarily as asingle service container with a capacity of eight
ounces or more and less than five gallons.

18011. "Rigid plastic bottle" means any rigid plastic
container with a neck that is smaller than the container body
with a capacity of 16, ounces or more and less than five
gallons.

18012. "Label" means a code label described in Section
18015 molded into the bottom of the plastic product.

18015 . (a) All rigid plastic bottles and rigid plastic
containers sold in California on and after January 1, 1992,
shall be labeled with a code which indicates the resin used to
produce the rigid plastic bottle or rigid plastic container.
Rigid plastic bottles or rigid plastic containers withlabels and
basecups of a different material shall be coded by their basic
material . The code shall consist of a number placed inside a
Mangle, and letters placed below the Mangle. The triangle
shall be equilateral, formed by three arrows with the apex of
each point of the triangle at the midpoint of each arrow,
rounded with a short radius . The pointer (arrowhead) of each
arrow shall be at the midpoint of each side of the triangle with
a short gap separating the pointer from the base of the
adjacent arrow. The Mangle, formed by the three arrows
curved at their midpoints shall depict a clockwise path
around the code number . The numbers and letters used s'
be as follows:

1 = PETt (polyethylene terephthalate)
2 = l3DPE (high density polyethylene)
3 = V (vinyl)
4 = LDPE (low density polyethylene)
5 = PP (polypropylene)
6 = PS (polystyrene)
7 = OTHER (includes multilayer)
(b) A "7" shall appear below the resin abbreviation when

the bottle or container is composed of more than one layer of
that resin.

(c) On and afterJanuary 1,1989,the Division ofRecycling
of the Department of Conservation shall maintain a list of
abbreviations used on labels pursuant to subdivision (a) and
shall provide a copy of that list to any person upon request.

18016. On and after January 1, 1992, it is unlawful to
manufacture for use in this state any rigid plastic container
which is not labeled in accordance with Section 18015 . A
violation of this section is a crime punishable by a fine of one
thousand dollars ($1,000).

18017. The Legislative Analyst shall review compliance
with this chapter and shall submit a report of its evaluation to
the Legislature on or before January 1, 1993.

SEC.2. No reimbursement is required by this act pursuant
to Section 6 of Article XIII B of the California Consritutio
because the only costs which may be incurred by a to
agency or school district will be incurred because this a
creates a new crime or infraction, changes the definition of a
crime or infraction, changes the penalty for a crime or
infraction, or eliminates a crime or infraction.
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EXHIBIT M-2

STATE OF CALIFORNIA—T14E RESOURCES AGENCY

	

PETE WILSON, Go, .rno,

DEPARTMENT OF CONSERVATION
DI

	

OF RECYCLING
EET ,

MS
MS

20-58-
0 58

SA

	

ENTO. CA 95814
P .O. BOX 944258
SACRAMENTO . CA 94244. 2680

PLASTIC CONTENT CODE ABBREVIATIONS

As a result of the enactment of AB 3299 (Chapter 838, Statutes of 1988), manufacturers of rigid
plastic containers are required on and after January 1 ;1992 to use container material content
labels to indicate the type of plastic used to create the bottle or container.

Section 18015 of the Public Resources Code specifies the code abbreviation to be utilized for all
plastic bottles and rigid plastic containers sold in California after that date . The Division of
Recycling of the Department of Conservation is required to maintain a list of abbreviations.

The following is a list of code abbreviations used on such labels.

a (polyethylene
terephthalate)

PETE*

124,3 (polypropylene)

PP
•

•

,2' (high density

	

T
L.,,~ polyethylene)

	

`~ (polystyrene)

HDPE

	

PS

♦ 9

	

(vinyl/poly-

1313 vinyl chloride)

V

	

OTHER

A "7" shall appear below the

a (low density

	

resin abbreviation when the
polyethylene)

	

bottle or container is composed

LIIPE

	

of more than one layer of resin.

* As amended by the enactment of AB 952 (Chapter 37, Statutes of 1989).
Questions regarding the label abbreviations may be directed to the Division of Recycling,
Program Development Branch, Market Development Section at (916) 322-0969

(includes
muidlayer)
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EXHIBIT M-3

Thermoplastic Resins
Sold in the United States - 1991

Resin Code, Type, and Sales

	

Sample Applications .

•

PETE Polyethylene Terephthalate
1,174,000 Tons Sold

	

4%

% of all resin types

Carbonated beverage bottles, food condiment

bottles, juice and instant coffee containers,
dish detergent bottles, oven safe trays,
bubble plastic, industrial paint cans,
photographic film, strapping materials, fiberfill,

textiles, auto components, and insulation

HDPE High Density Polyethylene
4,596,500 Tons Sold

%of all resin types

V

	

Vinyl/Polyvinyl Chloride
4,565,000 Tons Sold

t3#N

	

% of all resin types

LDPE Low Density Polyethylene
6,071,500 Tons Sold

% of all resin types

PP

	

Polypropylene
4,077,500 Tons Sold

PS

	

Polystyrene

3,001,000 Tons Sold

	 16%

% of all resin types

12%
% of all resin types

Milk jugs, squeezable chocolate syrup bottles,

18%

	

base cups for thin-walled soda
bottles, ice cream and dairy containers,

household and industrial chemical containers,
milk bottle crates, toys, housewares, flower
pots, pipe, and tubing

Vegetable oil and water bottles, salad dressing

18%

	

bottles, personal care containers, pipe, siding,
wall covering, flooring, and wire casings

Mustard and honey bottles, plastic film for

23%

	

wrapping meats and baked goods, dry

cleaning bags, and garbage bags

Yogurt containers, non-carbonated beverage

containers, syrup bottles, appliances, cabinets,
luggage, automobile battery cases, liners,
drinking straws, and stretch wrap film

Egg cartons, food trays, plastic plates and

cups, fast-food carry out containers ("clam
shells"), and yogurt containers

OTHER

t
2,397,500 Tons Sold

	

19% Multi-resin containers, wrapping, and

five gallon water bottles% of all resin types
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SUMMARY OF COMMENTS PROVIDED AT

SB 235 TECHNICAL ADVISORY COMMITTEE MEETING

SACRAMENTO, CALIFORNIA

MAY 7, 1993

I. ATTENDING

Pat Schiavo, CIWMB
Bendan Blue, CIWMB
Kristina Loquist, CIWMB
Lisa Miram, Ernst & Young
Terry Bedell, The Clorox Co.
Don Dill, Certified Grocers
Dick Gentry, Mobil Chemical Co.
Jim Hiltner, Owens Brockway
John Marshall, Dow Chemicals
Bob Mitchell, Hunt-Wesson Foods
Jaye Nagle, Kraft General Foods
Mike Newell, Crystal Creamery and Butter
Maki Papavasiliou, Mattel, Inc.
John Pearson, Del Monte
Mike Schmidt, Amway Products (for Randy Boeller, Mary Kay Cosmetics)
Tom Vandewalle, Ross Laboratories
Kim Vollbrecht, Procter & Gamble

Staff received comments from non-attending TAC members after the TAC meeting was
conducted . These comments are contained in Section IV.

H. INTRODUCTION

The "Conceptual Plan to Implement the Rigid Plastic Packaging Container Act" (the
Report) will be before the CIWMB's Planning Committee and the full Board in June.
Comments provided at this meeting will be forwarded to Board members and their advisors.
In addition, you are welcome to submit comments in writing to staff or you may attend the
Planning Committee and/or Board meeting and comment directly to Board members. The
Planning Committee can vote either to accept the Report as is or with specific changes prior
to recommending the document for the full Board's consideration . The Board . may also vote
to accept the document as is or direct staff to make changes that would result in as
acceptable document.

I
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HE. ISSUE DISCUSSION

Staff identified the major report recommendations based on existing language and proposed
modifications that needed to be discussed . Staff then requested that TAC members identify
additional issues requiring discussion . Two additional issues were identified ; they were the
following :

medical food definition

inclusion of exempt and off-size containers in recycling rate
calculations

The following is a summary of the comments pertaining to the discussed issues (asterisks
- denote-comments-made-by Board-staff):

A . RECOMMENDATIONS BASED ON EXISTING LANGUAGE

1 . RPPC DEFINITION CLARIFICATION

Statutory definition plus "capable of multiple re-closure" : this definition was developed on
the basis of ease of identification and the relative percent of containers that would be
regulated.

Included: bottles, tubs, jars, pails, drums, cups, hinged containers
Excluded: mays, tubes, baskets, blister packaging, crates, closures, bracing

a. Concern from foam cup manufacturers whether their products would be included
because sometimes sups are sold with a lid and sometimes they are not . A possible
solution would be to substitute the term "routinely" for the term "capable", with
routinely being defined as more than 50 percent.

It would be difficult to determine "routinely ." Also, the term "capable" means "has
the ability to be" and not necessarily that the container is closed multiple times.

b. How will staff differentiate between containers sold with or without a product?

This issue relates to certain types of containers, specifically those that are sold retail
as a product (a box of foam cups) and those that are sold at retail holding a product (a
foam cup containing coffee). The former would not be regulated by SB 235, but the
latter would be regulated . In terms of general compliance this is not an issue ; the
product manufacturer, as defined in the report, is responsible for ensuring that the ir
containers are in compliance if they are sold holding a product. However, this is an
issue with respect to calculating recycling rates . Currently, there is no means for
staff to differer,Eiatebelweeo ettpe.ssld holding a product and cups sold as a .l+pnrturt

We are open to suggestion regarding how to most efficiently exclude these items from
the recycling rate calculations .

2
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• 2
. ENTITIES RESPONSIBLE FOR COMPLIANCE

Entity whose name is on the label.

In the case of several label names, the responsible entity is determined by the following
hierarchy:

1) Product manufacturer (domestic or foreign),
2) Importer,
3) Distributor,
4) Wholesaler, and
5) Retailer (i.e. point of sale packager)

Product manufacturer . is not to be held liable if information provided to them is found to be
false.

a. It will be complex to hold retailers responsible for non-branded containers (i .e., food
service RPPCs that are imprinted with the container manufacturers name and not the
retailers name) . It would be best to make the responsible entity the container
manufacturer in the event that an RPPC is not branded.

b. In the case of point-of-sale packaging involving non-branded containers, it would be
•

	

burdensome for the CIWMB to have to trace the path of the RPPC through retail and
wholesale levels . It would be much simpler for the CIWMB to go to the retail site,
see who made the container and then go to the container manufacturer to confirm
compliance . In races where the retailer is engaged in point-of-sale packaging and
using non-branded RPPC's the container manufacturer should be responsible for
compliance.

3. WAIVERS AND EXEMPTIONS

CURBSIDE COLLEC77ON WAIVER: Prefer to delete because this collection system alone
does not ensure sufficient infrastructure to reach an aggregate 25% recycling rate . If
deleting is not possible, then:

"Curbside collection" should include MRFs (collection and sorting technology has expanded
far beyond reliance on pre-sorted materials and MRF recycling does not depend on consumer
participation)

"Beverage container" definition should only reference plastic beverage containers as defined
by AB 2020 (DOC collects and maintains curbside statistics by resin type, not by the product
type).

a .

	

How would a materials recovery facility constitute a collection infrastrucnace?

*

	

A MRF can engage in both sorting of mixed waste and processing of recyclables_
MRFs are not merely limited to processing.

3
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b. The intent during the legislative process was that polyethylene resin be included .

	

•
This would provide a more adequate collection infrastructure.

c. The curbside collection clause is necessary and it is essential that it include collection
of HDPE. It is understood that PETE won't only come through curbside, so by
restricting the definition to PETE, the intent of the clause is circumvented.

*

	

Recycling records are primarily kept by resin type, not by the type of fluid the
container held . To require to Board to track recycling at single family homes by
container type (i .e., milk, water, or juice containers), as opposed to resin type, would
be difficult.

SMALL BUSINESS EXEMPTION: Report recommends a definition of "companies that employ
fewer than 500 full time persons worldwide, including all affiliates" . Specific criteria are yet
to be determined, and impact on RPPC program is currently unknown .

a. The proposed definition of a small business is too broad . Private label manufacturers
provide the major source of competition for many product manufacturers . Private
label manufacturers generally employ fewer than 500 employees, so they would
receive a competitive advantage through the current definition of a small business.

b. 500 full time employees equates to approximately a $50 million payroll . This is not a

	

•
small business.

c. Employee count is probably not the best criteria to use in establishing a small business
exemption. At the very least the differences between retail and manufacturing need to
be considered.

d. The status of franchises, especially relating to the fast food industry, complicates the
issue. A simple rule relating to employees could place a company like Burger King,
which has more corporate outlets, at a competitive disadvantage to a company like
McDonalds, which has more independent franchises.

e. Ideally, it would make sense to incorporate the amount of waste generated or the
amount of RPPCs used by the company into the definition . For example, if a
company uses less than 1,000 pounds of RPPCs annually, it is exempt from
compliance.

POSTCONSUMER CONTENT WAIVER: Recommend to delete this waiver. Because it is not
waiver from complying with the rest ofthe law's provisions, it is not a waiver, and therefore
its deletion will have no impact on program implementation for the Board or companies.

a .

	

The waiver is irrelevant because it does not eacurpL containers from compifance, But
it is important that it be retained because it indicates recognition of the technical
limitations of using postconsumer resins in food contact containers . Eliminating the
waiver constitutes a deflection of the issue.

4
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b. The discussion of FDA non-objection letters indicates that the food contact issue is
simple and companies need only write to the FDA . This is not true . The report
needs to better reflect the limits of FDA non-objection and the complicated process of
obtaining non-objection. Specifically, such a reference could be incorporated into the
discussions on page five of the Executive Summary, page 24 of Section III, or in
Appendix I . It also would be nice if industry's efforts with respect to this issue were
referenced in the Executive Summary.

c. An option would be to make the waiver meaningful by exempting these containers
from the law.

d. A recycling rate provision remains in effect . Containers unable to use postconsumer
resins can use this alterative to achieve compliance.

e. On page 25 of Section III it is implied that limits to obtaining FDA non-objection are
strictly cost based . While it is a costly process, there are also technical limitations
that need to be acknowledged.

"DESTINED FOR SHIPMENT OUTSIDE THE STATE' : Report recommends that this should
mean the final sale occurs outside of California.

No Comments

• TEMPORARY POINT-OF-SALE EXEMPTION.: One year exemption to allow Board to
initiallyfocus on the fundamental aspects of program implementation.

No Comments

ONE YEAR GRACE PERIOD : RPPCs first introduced after 1-1-95 should be given a one-
year grace period before they must comply . (Avoids conflict with test-marketing in
California.)

a .

	

The date should be deleted or it should be 1-1-94, so that products introduced in the
year prior to the Act's implementation have one year in which to attain compliance.

4. COMPLIANCE REQUIREMENT CLARIFICATIONS

Compliance across multiple product lines is recommended

'Routinely' Defudtion: Routinely means 50% must be re-filled/used 5 times (i .e., 2.5 times
on average)

Recycling Rates:

Non-PETE (all sizes) = 25%

PETE (8 oz. - S gal.) = 55%
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Particular Type (PT) & Product Associated (PA) : Mathematical interpretation of
'20% greater than" means that PA/PT rates are 30% . There is no rate provided for
PETE RPPCs. Industry or individual companies are responsible for determining the
PA or PT rates.

a. Making the product associated and particular type recycling rates 45 percent and not
30 percent would result in fewer companies attempting to use this option to comply
with the law.

5. CHANGES TO ACT'S POSTCONSUMER CONTENT REQUIREMENTS

None, it is sufficient

No Comments

6. CHANGES TO ACT'S RECYCLING RATE APPROACH FOR FOOD,
TOILETRY, AND COSMETIC CONTACT CONTAINERS

Stars efforts to solicit any new compliance options or modifications to existing options were
did not result in any recommendations . In lieu of changing the recycling rate provisions for
these containers, additional compliance options were recommended:

a. The Executive Summary and Section III, contain the statement that the Board solicited
input regarding how to modify the recycling rate provisions to take into account food
contact issues, but no feedback was received . The report should acknowledge that it
did receive communications regarding food contact issues . In these communications

and on previous . occasions Board staff have been told that there are no additional
compliance options that could be included to facilitate compliance for food contact
containers.

b. An option would be a stepped rate for food contact containers.

ADDITIONAL COMPLIANCE OPTIONS:

TRADEABLE CREDITS: System where companies unable to achieve the petfonnance

standards are allowed to purchase other company's excess compliance credit to conform to

statute.

a. Companies would be reluctant to sell them . Credits would be banked for future use.

The report recommends the program sunset, so there would be no incentive to bank
credits.

b. Another reason companies would be reluctant to sell credits is that their excess
compliance gives them a competitive advantage . They would not want to accist their

competition in complying with the law.

c. The tradable credits program could be broadened to a utilization rate . This would

•
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allow entities regulated by SB 235 that can't use postconsumer resin to subsidize non-
regulated entities to use an equivalent amount of postconsumer content.

d .

	

Entities responsible for compliance with SB 235 would prefer not to have to rely on
an outside entity to achieve compliance.

- e .

	

The Board might need to become involved in setting prices to prevent conflict with
anti-trust laws.

f.

	

Do not want to create the impression that tradable credits are the "cure-all" and will
enable all regulated entities to comply . The truth is that a very limited amount of
trades will occur.

g .

	

The addition of tradable credits won't hurt anyone and it may even help a few
companies, so leave it in the report.

LICENSING FEES: Could be paid by companies otherwise unable to comply with the
performance standards . Fees would be used to promote recycling infrastructures and market
development.

a. Support or opposition depends on the amount of the fee.

b. Would prefer that manufacturers be able to use the money fund internal activities that .
would improve their compliance with SB 235 . Do not like the idea of financing the
operations of a third party.

c. Afraid that the money raised from this licensing fee might be usurped and used to
fund non-related projects.

d. We. use RPPCs infrequently and may prefer to use a licensing fee in lieu of making a
substantial investment to comply with one of SB 235's other options.

* It has been brought to Board staff's attention on multiple occasions that manufacturers
are not waste management specialists . The idea behind a licensing fee used to finance
collection infrastructure and market development opportunities is that this would allow
those entities that are experts (e .g ., local governments) to engage in collection and
market development.

SOURCE REDUC77ON.: Recommended modifications would eliminate the need for source
reduction to continue every five years . Designed to further assist manufacturers to comply
with the law.

a. The option of measuring source reduction by volume should be retained.

b. Source reduction packaging changes that result in a less recyclable package (e .g.
switching to PP resin from HDPE resin) should be allowed to receive source
reduction credit . Source reduction is at the top of the hierarchy, but this material
change restriction contradicts the hierarchy by effectively saying that recyclability is

alS"



more important than source reduction.

c. An alternative would be to require source reduction that resulted in a less recyclable
package to occur at a greater rate (e .g., 15 percent as opposed to 10 percent).

d. The current statutory language limiting source reduction may inhibit development of
new resins.

e. Source reduction that occurred prior to the baseline of 1990 should be credited.

f. With respect to determining if a resin is "less recyclable" the comparison should be
based on the potential for the resin to be recycled and not on actual recycling rates.

7. PROCEDURES TO CERTIFY AND ENFORCE

Self-Certification : Product manufacturers should self-certify, meaning they should submit
certifications of compliance to the Board only when solicited . Certifications of compliance
and supporting documentation should be kept on file for timely audit access.

a. At previous meetings we had discussed a process whereby the CIWMB would notify
manufacturers that they had been selected for an audit and would be given a time
period within which to produce necessary documentation . The recommendation in the
report is not consistent with this discussion from the prior TAC meeting . The report
recommends that manufacturers keep on file completed forms provided by the Board.
Only a few manufacturers will be audited in any given year , so requiring all-
manufacturers to maintain these documents would seem to add paperwork without
adding value.

b. It is very different to establish an audit procedure whereby the Board sends a
manufacturer a form and the manufacturer completes and returns the form and asking
all manufacturers to maintain the forms and then the manufacturer may never be
audited.

c. A time extension for extenuating circumstances should be included.

d. Many manufacturers keep records for the fiscal, not the calendar year . Also, if a
company is bought-out, it is not uncommon for the company's accounting period to
change.

*

	

There is also a time issue from the Board's perspective . If manufacturers are
required to maintain a form stating all RPPC lines and the method by which they
comply, this should eliminate lengthy response times . This also insulates the Board
from manufacturers pleading ignorance to regulatory requirements.

8. FUNDING Or milts FOR BOARD'S CONSIDERATION

Disposal surcharge or surcharge based on unit sales, assessed on resin, container, or
product manufacturers .

•
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a. There is no fundamental reason why this program is different that other Board
•

	

activities and, therefore, should not require outside funding . It should be funded
through the IWMA.

It was made clear during the negotiation of this Bill that funding was not to come
through the Integrated Waste Management Account.

b. Any funding obtained through container related fees or through the manufacturer will
place products packaged in RPPCs at a competitive disadvantage in the marketplace
relative to other materials . This may not be desirable.

c. Whoever benefits from the enactment of SB 235 should pay.

d. A problem with basing a fee on unit sales is that product manufacturers do not track
product sales by packaging type nor do they maintain sales statistics on a state specific
basis.

e. If an outside funding source is necessary, the disposal fee surcharge is preferred.

B. RECOMMENDATIONS TO MODIFY SB 235

1. SOURCE REDUCTION

Reduce by 10% once, then maintain . Should be based on weight, not volume.

2. RECYCLING RATES

Non-PETE rate should be an . aggregate rate (all resin types included). PETE rate should be
based on all PETE RPPCs regardless of size (to be consistent with the aggregate rate)

PA/PT rates: Clearly state the rate for these RPPCs as 45%, regardless of resin type. (As
per Author's office)

C. ADDITIONAL DISCUSSION ITEMS

1 . MEDICAL FOOD DEFINITION

a. With respect to the chart on page seven of the Executive Summary, the last two lines
should be struck. Medical food should not have to be prescribed and supervised by a
physician to be exempt.

The intent was to preclude foods making popular dietary claims such as low sodium
or low fat from being exempt from compliance.

b. The review process discussed on page five in Section V allows the Board a case-by-
case review of products purporting to be exempt from SB 235 . This should be
sufficient .

9



2 . INCLUDING EXEMPT RPPCS AND OFF-SIZE CONTAINERS IN RECYCLING
RATES

a. These containers should not be included in calculations of the recycling rate.

Statutory language specifies that containers "notwithstanding the size limitations" are
included in calculating recycling rates . Also recycling data is not kept by container
size, so there would be no way to exclude these containers from RPPC recycling
estimates . It would not be fa ir to allow the recycling of these off-size containers to
be credited, but their tonnage to be excluded from generation estimates as this would
inflate recycling rates.

Containers exempt from SB 235 compliance requirements are still considered RPPCs,
and, therefore, it seems logical that they should be included in recycling rate
calculations. -In addition, as with-off-size containers, recycling data for exempt
containers is not maintained separately . The same points made for off-size containers
also pertain to exempt containers.

b. There are specific grades of plastic sold for exempt medical purposes . Sales tonnage
could be provided.

c. The difference or equivalence between diversion and recycling should be clarified in
the report.

d. Because of gross compliance implications, the accuracy of these rates is very
important.

e. The tonnage of containers reused/refilled should be accounted for in the recycling
rates . Because these containers are not available for recycling they should be
removed from the generation estimate. Pool supply and bottled water manufacturers
are the two industries primarily engaged in refilling . - These entities could report to
the Board tonnage of RPPCs refilled . -

*

	

Given the current recycling rate definition this would not be allowed.

D. MISCELLANEOUS DISCUSSION

It is premature to say that Oregon's law will be minimally enforced. Also it does
have fines and penalties of $500 per violation and no cap on total assessments.

IV. ADDITIONAL COMMENTS RECEIVED SUBSEQUENT TCn 'FHE
TAC MEETING

A .

	

Compliance across multiple packaging lines will continue to complicate plastic
recycling and processing and render recycling more expensive, because it will enable
economically unrecyclable packaging to ride on the coattails of more recyclable

•
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packaging. While compliance across multiple packaging lines may be desirable in the
•

	

short run, it will not benefit plastic recycling in California in the long term.

Requiring individual RPPC lines to comply with SB 235 will encourage the transition
to readily recyclable packaging and help stimulate the markets for the resulting
plastics . In both cases high rates can only be economically achieved through material
uniformity. If we allow measures across multiple packaging lines, we limit the
beneficial impacts of SB 235.

B.

	

The proposed working definition, specifically the phrase "capable of multiple re-
closure", eliminates a segment of containers that are capable of containing
postconsumer resins . Baskets and crates have a high potential for incorporating
postconsumer resins ; yet, they are eliminated under the working definition.

C.

	

The law should address multi-material containers otherwise there is incentive for
manufacturers to switch to these less recyclable forms of packaging to avoid
regulation.

D.

	

Postconsumer content goals, while sufficiently ambitious at present, should increase
over time (as Oregon's do) so that 50% is the required rate by 2000 . Because Spic-
and-Span (PETE) and Downey (HDPE) bottles already are at 100% postconsumer
content, there is no reason that the goals could not be raised over time.

	

• E.

	

The percent source reduction required for compliance should be the same the same as
that requ ired for postconsumer content or recycling . There is no equivalence in terms
of landfill diversion between 10% source reduction and 25% recycling rates,
especially if the source reduced container is disposed and not recycled.

F.

	

The recycling rates for PETE and non-PETE RPPCs should continue to be calculated
separately. There should not be an aggregate (PETE + non-PETE) recycling rate . If
this is allowed SB 235's recycling benefits will be substantially reduced because
extremely high PETE recycling rates will compensate for resins that are only being
recycled at a minimal rate.

Staff have consulted with the author's office regarding the issue of an aggregate
recycling rate versus PETE and non-PETE rates . Senator Hart's staff have indicated
that statutory language was to have provided an aggregate recycling rate . They have
introduced legislation to provide such a rate.

G.

	

There is no need for a small business exemption because the prices of both
postconsumer and virgin HDPE are at their lowest price ever . There should be no
additional cost involved in switching to postconsumer HDPE . Besides container
manufacturers, not product manufacturers, would incur the initial cost.

The intent of the smart business exemption was to eliminate the "mom and pop" type
retailers that engage in point-of-sale packaging. Because the proposed point-of-sale
exemption would expire after one year, a small business exemption remains necessary
to not burden these entities .

IL
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H .

	

The point-of-sale exemption should not be included, so that systems don't flow toward
exemptions rather than compliance.

The exemption is temporary, for one year . Staff estimate that as many as 100,000
entities may be regulated by SB 235 . This estimate includes over 70,000 restaurants
that engage in point-of-sale packaging using RPPCs. The temporary one-year
exemption would allow staff to disregard these entities for the first year and instead
focus program implementation where is will have the most benefit (i .e., working with
actual product manufacturers that are responsible for the majority of RPPC use and
not retail point-of-sale packagers).

:'"Obsolete or unsold RPPCs" should not be included in the postconsumer definition.
The only advantage that curbside collected materials have in the marketplace is their
postconsumer tag . If commercial scrap such as that mentioned above is allowed to
qualify as-postconsumer; curbside-materials-will have -a difficult time lirding
processors . Obsolete or unsold RPPCs should be defined as postcommercial scrap.

J. New packaging should be required to comply with one of the standards upon its
introduction. In the case of source reduction, the packaging should be as light as an
equivalent source-reduced package on the market.

K. The definition of "Beverage Container" should be consistent with that in AB 2020, as
the author intended.
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